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The 1983 Supreme Court case of U.S. v. Place set initial 
parameters to tell police how and when dogs could be used 
at airports and in a number of other environments. Recently, 
narcotics detection dogs have come to be considered “walking 
search warrants” by their human counterparts. Particularly since 
the United States Supreme Court decided Florida v. Harris in 
2013, such attitudes in law enforcement have been reinforced as 
to the use of such dogs in public places. This article explores the 
interaction of canine forensics and police culture, particularly 
focusing on the Supreme Court’s decision in Harris.
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The Law Commission of England and Wales is examining how 
the country’s rich patchwork of wildlife laws might be updated. 
At the same time the government, advocates, and the public are 
in the midst of a vigorous debate over whether badgers should 
be culled in an effort to control the spread bovine tuberculosis 
within the United Kingdom. Both of these efforts highlight 
how divergent views regarding our relationship to wildlife 
and the natural environment in the 21st�FHQWXU\� LQÀXHQFH�ERWK�
broad questions regarding the structure of laws and regulations 
affecting wildlife, generally, as well as how to approach very 
VSHFL¿F�SUREOHPV�DQG�LVVXHV��:KLOH�WKHVH�VRUWV�RI�GHEDWHV�RYHU�
wildlife are not new, the vast majority of the population in the 

i



8�.�� DQG� PDQ\� RWKHU� LQGXVWULDOL]HG� FRXQWULHV� KDV� ORVW� PXFK�
RI� LWV� FRQQHFWLRQ� WR� WKH�ZLOG� DV�XUEDQL]DWLRQ�KDV� FRQWLQXHG� WR�
grow. Accordingly, what is new in today’s world is the degree 
to which popular support for one or another position advanced 
by interested parties depends not upon actual experience with 
nature and wildlife but rather with the popular public image of 
the wildlife at issue—and whether they are perceived as either 
“good” or “bad”.

Additionally, addressing the increasingly complex range of 
human interactions with wildlife in today’s world, where very 
little remains that is still truly untouched and “wild,” also means 
that new ways of thinking about wildlife issues would be useful. 
7KH� WUDGLWLRQDO� HPSKDVLV� XSRQ� WKH� EHQH¿FLDO� RU� GHWULPHQWDO�
aspects of particular species, and the proper way for humans 
WR�LQWHUDFW�ZLWK�WKDW�VSHFLHV��WHQGV�WR�PLQLPL]H�LQWHUFRQQHFWLRQV�
with similar issues associated with other species. Rather than 
SHUSHWXDWLQJ�WKLV�VRPHZKDW�YHUWLFDO��VSHFLHV�VSHFL¿F��DSSURDFK²
as seen in the current debate over badgers in the U.K.—the 
wildlife law reform project provides the Law Commission with 
DQ�RSSRUWXQLW\�WR�UHIUDPH�WKH�ODZ�ZLWK�D�PRUH�KRUL]RQWDO��FURVV�
FXWWLQJ��DSSURDFK�WKDW�UHÀHFWV�WKH�YDULRXV�KXPDQ�LQWHUHVWV�DW�LVVXH 
when dealing with all types of wildlife. Doing so would not only 
achieve the objective of making the current legal framework 
PRUH�FRKHUHQW��EXW�SURYLGH�D�VLJQL¿FDQW�PRGHO�IRU�WKH�IXWXUH�

toward reconciling enVironmental and animal ethics: 
northeast wolf reintroduction 
Reed Elizabeth Loder ...........................................................................95

Many conservation issues replicate the dialogue on wolf 
LQWURGXFWLRQ�DQG�LWV�DIWHUPDWK��UHÀHFWLQJ�WHQVLRQ�EHWZHHQ�DQLPDO�
and environmental ethics. This article focuses on the proposal 
to restore wolves to the role of top predator in the Northeastern 
United States. It offers ethical guidelines for use in predator 
restorations where group and individual perspectives chafe, 
aiming to promote dialogue between environmental and animal 
ethicists.
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in antarctica on terrestrial wildlife 
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2Q�WKH�IULQJHV�RI�WKH�IUR]HQ�FRQWLQHQW��SHQJXLQV��VHDOV��VHDELUGV��
and simple vegetation have gained a foothold. Humans have 
HQWHUHG� WKHLU� IUR]HQ� UHDOP� DV� D� FRPSHWLWRU� IRU� VSDFH� DORQJ�
the coast, the only portion of the continent that can foster 
OLIH��+XPDQV� DQG� DQLPDOV� LQWHUDFW� UHJXODUO\� WKURXJK� VFLHQWL¿F�
activities and tourism. This paper will examine the extent of 
those interactions, as well as some of the negative impacts that 
human presence has had in Antarctica. Such impacts can range 
from an oil spill of a science program’s supply ship, to a tourist 
knocking over a camera tripod onto a penguin chick, crippling it 
VR�WKDW�LW�ZDV�DWWDFNHG�DQG�KDG�WR�EH�HXWKDQL]HG�

This Note discusses the current management regime for Antarctic 
living resources: the Antarctic Treaty System. The Note focuses 
on when the ATS fails, and when those failures result in harm to 
Antarctic terrestrial wildlife.

tilikum’s sPlash: lessons learned from animal 
rights-Based litigation strategies 
Brittany J. Mouzourakis .....................................................................223

The animal advocacy movement is divided between those who 
believe in animal welfare and those who believe in animal 
rights. Although these two factions of the animal advocacy 
movement hold the overall goal of making the lives of animals 
better, practical differences do arise in the way in which these 
two factions litigate animal issues to achieve this goal. 

This Note explores Tilikum ex rel. People for the Ethical 
Treatment of Animals, Inc. v. Sea World Parks & Entertainment, 
D�FDVH�LQ�ZKLFK�¿YH�RUFD�ZKDOHV�³VXHG´�6HD:RUOG�IRU�YLRODWLQJ�
their Thirteenth Amendment right to be free from slavery and 
involuntary servitude. The case received widespread publicity 
DV� LW�ZDV� WKH�¿UVW� WLPH�D�8�6�� IHGHUDO�FRXUW�KDG�EHHQ�DVNHG� WR�
determine whether the Thirteenth Amendment to the United 
6WDWHV� &RQVWLWXWLRQ� DIIRUGV� SURWHFWLRQ� WR� QRQ�KXPDQV�� 7KH 
Tilikum case departed from the traditional model of litigating 
DQLPDO� LVVXHV� E\� XWLOL]LQJ� ZKDW� WKLV�$UWLFOH� GHHPV� DQ� DQLPDO�
ULJKWV�EDVHG�OLWLJDWLRQ�VWUDWHJ\�
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7KLV�1RWH�¿UVW�SURYLGHV�DQ�RYHUYLHZ�RI� WKH� WUDGLWLRQDO�DQLPDO�
ZHOIDUH�EDVHG�PRGHO�RI�OLWLJDWLQJ�DQLPDO�LVVXHV��7KLV�1RWH�WKHQ�
DQDO\]HV�WKH�Tilikum litigation strategy to show how it departed 
IURP�WKH�WUDGLWLRQDO�DQLPDO�ZHOIDUH�EDVHG�PRGHO��$GGLWLRQDOO\��
this Note weighs the advantages of both litigation strategies, 
XOWLPDWHO\�UHFRPPHQGLQJ�WKDW�DQLPDO�DGYRFDF\�RUJDQL]DWLRQV�QRW�
GHSDUW� IURP�DQLPDO�ZHOIDUH�EDVHG�OLWLJDWLRQ�VWUDWHJLHV��)LQDOO\��
this Note explores the theoretical possibility of expanding legal 
rights to animals based upon the expansion of legal rights to 
RWKHU�QRQ�KXPDQ�HQWLWLHV��VXFK�DV�FRUSRUDWLRQV�
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Lindsay Schafer Hurt .........................................................................253
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RQ�VRFLHW\�DQG�RQ�SHRSOH¶V�DELOLW\�WR�HPSDWKL]H�KHOSV�H[SODLQ�WKH�
OHJDO�VKLIW�WR�DGGUHVV�SUDFWLFHV�RI�DQLPDO�WHVWLQJ��DQLPDO�¿JKWLQJ��
and other abusive or torturous practices. The media helps 
cultivate increased sentiment for animal welfare, which is the 
¿UVW�KXUGOH�WR�RYHUFRPH�ZKHQ�DGYRFDWLQJ�IRU�D�FKDQJH�UHJDUGLQJ�
DQLPDOV�LQ�WKH�ODZ��7KLV�1RWH�GLVFXVVHV�VSHFL¿FDOO\�KRZ�'LVQH\�
movies featuring animal characters have furthered an interest 
in animal welfare. This Note further proposes that courts’ 
UHDOL]DWLRQ�WKDW�VFLHQWL¿F�HYLGHQFH�RI�VXIIHULQJ�LV�LQDGHTXDWH�WR�
PHDVXUH�RU� LGHQWLI\� FUXHOW\� LV� HVVHQWLDO� WR� VXI¿FLHQWO\� SURYLGH�
legal protection to animals.
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As the United States and other developed countries seek better 
protections for their intellectual property, Southern developing 
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these resources and the knowledge of their indigenous peoples. 
The story goes that Northern scientists are bioprospecting within 
Southern countries and obtaining knowledge about traditional 
plants and their uses from the countries’ native people. The 
Northern scientists then take this traditional knowledge and 
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develop new uses or products, which they patent in their own 
countries. They do this, however, without compensating the 
indigenous groups who initially supplied the base knowledge. 
The indigenous people also claim that the cost of medicine 
and other goods rises, as their traditional knowledge may now 
come with a licensing fee. This Note discusses “traditional 
knowledge,” as this indigenous knowledge has been termed. It 
ORRNV�DW�ZKDW�WKLV�NQRZOHGJH�LV�DQG�WKH�GLI¿FXOWLHV�LQ�GH¿QLQJ�LW��
It further looks at the problems traditional knowledge presents 
LQ� WHUPV� RI� ¿QGLQJ� D� VROXWLRQ� ERWK� SDUWLHV� DUH� VDWLV¿HG� ZLWK��
$V� WUDGLWLRQDO� NQRZOHGJH� JHQHUDOO\� GRHV� QRW� ¿W� WKH� :HVWHUQ�
concept of protectable intellectual property, this Note looks to 
WKH� SUREOHPV� WKLV� FRQÀLFW� EHWZHHQ� GLIIHULQJ� SURSHUW\� V\VWHPV�
creates. Finally, this Note considers the current protections that 
are available for individual tribes or nations to choose between 
WR� ¿W� WKHLU� RZQ� LQGLYLGXDO� QHHGV�� GHVSLWH� WKH� QXPHURXV� IDLOHG�
attempts to integrate such protections into international treaties. 

central asia’s need for regional reform of its 
resource management system 
Melissa Vatterott ................................................................................295

In every region of the world, disputes arise between nations 
over the use of transboundary water sources. In order to 
ensure sustainable and conservative use of those sources, this 
1RWH� ZLOO� GLVFXVV� WKH� UROH� WKDW� QRQ�VWDWH� DFWRUV� PXVW� SOD\� WR�
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DFWRUV�� VXFK� DV� UHJLRQDO� DQG� LQWHUQDWLRQDO� RUJDQL]DWLRQV�� KDYH�
WKH� FUHGLELOLW\�� LQIRUPDWLRQ�� QRQ�SROLWLFDO� DJHQGD�� DQG� SDVVLRQ�
necessary to ensure adequate resources to resolve transboundary 
ZDWHU�FRQÀLFWV��$V�VWDWHG�LQ�VHYHUDO�HQYLURQPHQWDO�WUHDWLHV��WKHUH�
is a need for greater access to information among the public 
DERXW�HQYLURQPHQWDO�FRQFHUQV��ZKLFK�QRQ�VWDWH�DFWRUV�KDYH�WKH�
resources to provide.
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walking search warrants:  
canine forensics and Police culture  

after Florida v. Harris

John J. ensminger1 and l.e. papet2

An Ohio deputy sheriff recently described his narcotics detection 
dog as “somewhat of a walking search warrant.”3 This is a practical, if 
rather presumptuous, distillation of prior Supreme Court rulings on the 
XVH�RI�QDUFRWLFV�GHWHFWLRQ�GRJV�DW�DLUSRUWV�DQG�WUDI¿F�VWRSV�4 Florida v. 
Harris, one of the Court’s two police canine opinions issued in 2013, 
will reinforce such attitudes in law enforcement as to the use of such 
dogs in public places.5 

The use of narcotics detection dogs is usually dated from 1969 
ZKHQ�WKH�/RV�$QJHOHV�3ROLFH�'HSDUWPHQW�EHJDQ�WR�WUDLQ�LWV�¿UVW�QDUFRWLFV�
detection dog, or from 1970 when a narcotics detection training program 
was instituted at Lackland Air Force Base in San Antonio.6 In 1983, in 
U.S. v. Place, the Supreme Court, in what is still the most important 
police canine case ever decided by a U.S. court, held that “the particular 
course of investigation that the agents intended to pursue here—
exposure of respondent’s luggage, which was located in a public place, 
to a trained canine—did not constitute a ‘search’ within the meaning of 
the Fourth Amendment.”7 However, in the particular circumstances of 
the case, Justice O’Connor found that the “length of the detention of 
UHVSRQGHQW¶V� OXJJDJH� DORQH� SUHFOXGHV� WKH� FRQFOXVLRQ� WKDW� WKH� VHL]XUH�

1 Private legal practice, Stone Ridge, New York.
2 Executive Director, K9 Resources LLC, Cincinnati, Ohio.
3 Jessica Heffner, Champaign Sheriff Adds Drug Dog, springField news-sun, 

Aug. 21, 2013, available at KWWS���ZZZ�VSULQJ¿HOGQHZVVXQ�FRP�QHZV�QHZV�ORFDO�
FKDPSDLJQ�VKHULII�DGGV�GUXJ�GRJ�Q=<E.��� 7KH� RI¿FHU� ZDV� QRW� EHLQJ� SDUWLFXODUO\�
clever. In a Georgia case from 1953, a woman asked to see the warrant by which 
RI¿FHUV�ZHUH�VHDUFKLQJ�KHU�KRPH��WR�ZKLFK�WKH\�UHSOLHG��³:H�DUH�ZDONLQJ�ZDUUDQWV�´�
Goodwin v. Allen, 89 Ga. App. 188, 191 (1953).

4 United States v. Place, 462 U.S. 696, 707 (1983) (canine sniff as “sui 
generis”); Illinois v. Caballes, 543 U.S. 405, 406 (2005).

5� ���� 6�� &W�� ����� �������� $OWKRXJK� WKH� 6XSUHPH� &RXUW� FDVHV� DQDO\]HG�
here concern narcotics detection dogs, there is no reason to doubt their relevance to 
operations involving other types of detection dogs, such as explosives detection dogs 
that are now common at transportation and other locations where crowds can be found.

6 See u.s. army land warFare laBoratory, report no. lwl-Cr-60dJ71, 
training dogs For narCotiC deteCtion—Final report (1972), available at https://
www.ncjrs.gov/App/publications/abstract.aspx?ID=41753; John J. ensminger, poliCe 
and military dogs, 5, n. 18 (2012).

7 Place, 462 U.S. at 707.

http://www.springfieldnewssun.com/news/news/local/champaign-sheriff-adds-drug-dog/nZYbK/
http://www.springfieldnewssun.com/news/news/local/champaign-sheriff-adds-drug-dog/nZYbK/
https://www.ncjrs.gov/App/publications/abstract.aspx?ID=41753
https://www.ncjrs.gov/App/publications/abstract.aspx?ID=41753


Journal of Animal & Natural Resource Law, Vol. X2

was reasonable in the absence of probable cause.”8 Nevertheless, the 
case set parameters that told police how and when dogs could be used 
at airports, and by easy extension, in a number of other environments. 

In 2000, the Supreme Court, in another opinion by Justice 
O’Connor, Indianapolis v. Edmond, held that a vehicle checkpoint 
set up by the City of Indianapolis, Indiana, contravened the Fourth 
Amendment because its primary purpose was “to uncover evidence 
of ordinary criminal wrongdoing … .”9 Nevertheless, she stated that  
“[j]ust as in Place, an exterior sniff of an automobile does not require 
entry into the car and is not designed to disclose any information other 
than the presence or absence of narcotics.”10 The Court’s language 
allowed law enforcement agencies to structure checkpoint programs so 
as not to contravene the Fourth Amendment.11 

In 2005, in Illinois v. Caballes, an opinion of Justice Stevens, 
WKH�&RXUW�VDLG�WKDW�³WKH�XVH�RI�D�ZHOO�WUDLQHG�QDUFRWLFV�GHWHFWLRQ�GRJ�«� 
GXULQJ� D� ODZIXO� WUDI¿F� VWRS� JHQHUDOO\� GRHV� QRW� LPSOLFDWH� SULYDF\�
interests.”12 The sniff in question “was performed on the exterior of 
UHVSRQGHQW¶V�FDU�ZKLOH�KH�ZDV�ODZIXOO\�VHL]HG�IRU�D�WUDI¿F�YLRODWLRQ��$Q\�
intrusion on respondent’s privacy expectations does not rise to the level 
RI�D�FRQVWLWXWLRQDOO\�FRJQL]DEOH�LQIULQJHPHQW�´13 Drug dog sniffs during 
URXWLQH� WUDI¿F�VWRSV�EHFDPH� LQFUHDVLQJO\�FRPPRQ�DQG�D�FRQVLGHUDEOH�
ERG\�RI�FDVH�ODZ�FHQWHULQJ�RQ�YHKLFOH�VQLIIV�EHJDQ�WR�GH¿QH�WKH�JUH\�
areas that remained.14

7KHVH�FDVHV�KDYH�HQFRXUDJHG�WKH�XVH�RI�GHWHFWLRQ�GRJV��GH¿QHG�
procedures of law enforcement agencies across the country, and contained 
costs associated with producing canine evidence in court.15 The 2013 
Supreme Court cases, Florida v. Harris and Florida v. Jardines,16 will 
also affect law enforcement practices on the use of narcotics detection 
dogs, though Harris will have the broadest effect on police practices 
because it grounds the inquiry into a dog’s reliability to the training 
DQG�FHUWL¿FDWLRQ�WKH�GRJ��DQG��KRSHIXOO\��KDQGOHU��KDV�UHFHLYHG��ZKLOH�

8 Id. at 709.
9 531 U.S. 32, 42 (2000).
10 Id. at 40. As will be pointed out at several places in this discussion, courts 

KDYH�QRW�FRQVLVWHQWO\� UHDOL]HG� WKDW�GRJV�DUH�DFWXDOO\�GHVLJQHG� WR�GHWHFW� WKH�RGRU�RI�
narcotics, not necessarily their presence.

11 ensminger, supra�QRWH���� DW�������� �GHVFULELQJ�VXEVHTXHQW�FDVH� ODZ�RQ�
checkpoint sniffs).

12 543 U.S. 405, 409 (2005).
13 Id.
14 ensminger, supra�QRWH����DW���������
15 For a good review of the earlier Supreme Court cases, see Ali Mirsaidi, 

The Prying Nose: Florida v. Jardines and Warrantless Dog-Sniff Tests on Private 
Property, 8 duKe J. Const. l. & puB. poliCy 105 (2013).

16 133 S. Ct. 1050 (2013); 133 S. Ct. 1409 (2013).
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VLGHOLQLQJ�WKH�VLJQL¿FDQFH�RI�¿HOG�SHUIRUPDQFH��Jardines may limit the 
use of dogs for front door sniffs, but presumably the same emphasis 
RQ�WUDLQLQJ�DQG�FHUWL¿FDWLRQ�ZLOO�DSSO\�WR�D�MXGJH¶V�GHFLVLRQ�WR�LVVXH�D�
warrant for a canine sniff at a home as applies in verifying the reliability 
of a dog for a vehicle sniff. The discussion here will, therefore, focus 
largely on Harris. 

i. traffic stoP in liBerty county, florida

-XVWLFH�.DJDQ�VXPPDUL]HV�WKH�WUDI¿F�VWRS�LQ�Harris as follows:

:LOOLDP�:KHHWOH\�LV�D�.±��2I¿FHU�LQ�WKH�/LEHUW\�&RXQW\��
)ORULGD�6KHULII¶V�2I¿FH��2Q�-XQH�����������KH�ZDV�RQ�D�
routine patrol with Aldo, a German shepherd trained to 
detect certain narcotics (methamphetamine, marijuana, 
FRFDLQH��KHURLQ��DQG�HFVWDV\���:KHHWOH\�SXOOHG�RYHU�UH�
spondent Clayton Harris’s truck because it had an expired 
OLFHQVH� SODWH�� 2Q� DSSURDFKLQJ� WKH� GULYHU¶V�VLGH� GRRU��
Wheetley saw that Harris was “visibly nervous,” unable 
to sit still, shaking, and breathing rapidly. Wheetley also 
noticed an open can of beer in the truck’s cup holder … .  
Wheetley asked Harris for consent to search the truck, 
but Harris refused. At that point, Wheetley retrieved 
Aldo from the patrol car and walked him around Harris’s 
WUXFN�IRU�D�³IUHH�DLU�VQLII�´«�$OGR�DOHUWHG�DW�WKH�GULYHU¶V�
side door handle—signaling, through a distinctive set of 
behaviors, that he smelled drugs there.17

Wheetley concluded he had probable cause for a search, but the search 
did not turn up any of the drugs Aldo was trained to detect, though it 
did reveal “200 loose pseudoephedrine pills, 8,000 matches, a bottle 
RI�K\GURFKORULF�DFLG�� WZR�FRQWDLQHUV�RI�DQWL�IUHH]H��DQG�D�FRIIHH�¿OWHU�
full of iodine crystals—all ingredients for making methamphetamine.”18 
Wheetley arrested Harris who, after a Miranda warning, admitted that 
he routinely cooked methamphetamine and regularly used the drug. 
Florida charged Harris with possession of pseudoephedrine for use in 
manufacturing methamphetamine.  

17� ����6��&W��DW���������
18 Id. at 1054.
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This was not the only encounter between Wheetley and Harris:

:KLOH�RXW�RQ�EDLO��+DUULV�KDG�DQRWKHU�UXQ�LQ�ZLWK�:KHHWOH\�DQG�
Aldo. This time, Wheetley pulled Harris over for a broken brake 
light. Aldo again sniffed the truck’s exterior, and again alerted 
DW�WKH�GULYHU¶V�VLGH�GRRU�KDQGOH��:KHHWOH\�RQFH�PRUH�VHDUFKHG�
the truck, but on this occasion discovered nothing of interest.19

Harris moved to suppress on the ground that Aldo’s alert had not 
provided probable cause for the vehicle search. 

ii. training of the dog in Harris 

Justice Kagan describes the training Wheetley and Aldo had 
received as follows:

In 2004, Wheet ley (and a different dog) completed a 
����KRXU� FRXUVH� LQ� QDUFRWLFV� GHWHFWLRQ� RIIHUHG� E\� WKH�
Dothan, Alabama Police Department, while Aldo (and 
D� GLIIHUHQW� KDQGOHU�� FRPSOHWHG� D� VLPLODU�� ����KRXU�
course given by the Apopka, Florida Police Department. 
7KDW� VDPH�\HDU��$OGR� UHFHLYHG� D� RQH�\HDU� FHUWL¿FDWLRQ�
IURP�'UXJ�%HDW�� D�SULYDWH�FRPSDQ\� WKDW� VSHFLDOL]HV� LQ�
testing and certifying K–9 dogs. Wheetley and Aldo 
WHDPHG� XS� LQ� ����� DQG�ZHQW� WKURXJK� DQRWKHU� ���KRXU�
refresher course in Dothan together. They also did four 
hours of training exercises each week to maintain their 
skills. Wheetley would hide drugs in certain vehicles 
or buildings while leaving others “blank” to deter mine 
whether Aldo alerted at the right places … . According 
to Wheetley, Aldo’s performance in those exer cises was 
“really good.” … The State introduced “Monthly Canine 
Detection Training Logs” consistent with that testimony: 
They showed that Aldo always found hidden drugs and 
that he performed “satisfactorily” (the higher of two 
possible assessments) on each day of train ing … .20

19 Id.
20 Id.
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2Q�FURVV�H[DPLQDWLRQ��:KHHWOH\�FRQFHGHG�WKDW�$OGR¶V�FHUWL¿FDWLRQ�KDG�
H[SLUHG�WKH�\HDU�EHIRUH� WKH�WUDI¿F�VWRS��EXW�KH�QRWHG�WKDW�FHUWL¿FDWLRQ�
was not required under Florida law.21 He also acknowledged that he only 
PDLQWDLQHG� ¿HOG� UHFRUGV� RI� DOHUWV� UHVXOWLQJ� LQ� DUUHVWV�22 In explaining 
why Aldo had alerted when no drugs he had been trained to detect were 
present, Wheetley said that Harris had probably transferred the odor of 
methamphetamine to the car door handle. 

iii. ProBaBle cause findings of florida courts in Harris 

The trial court concluded that Wheetley had probable cause 
to search Harris’s truck and denied the motion to suppress. A Florida 
DSSHOODWH� FRXUW� DI¿UPHG�� EXW� WKH� )ORULGD� 6XSUHPH� &RXUW� UHYHUVHG��
holding that Wheetley lacked probable cause for the search. The Florida 
Supreme Court stated that “when a dog alerts, the fact that the dog has 
EHHQ� WUDLQHG� DQG� FHUWL¿HG� LV� VLPSO\�QRW� HQRXJK� WR� HVWDEOLVK�SUREDEOH�
cause to search the interior of the vehicle and the person.”23 That court 
stated:

7R� GHPRQVWUDWH� WKDW� DQ� RI¿FHU� KDV� D� UHDVRQDEOH� EDVLV�
IRU� EHOLHYLQJ� WKDW� DQ� DOHUW� E\� D� GUXJ�GHWHFWLRQ� GRJ� LV�
VXI¿FLHQWO\�UHOLDEOH�WR�SURYLGH�SUREDEOH�FDXVH�WR�VHDUFK��
the State must present evidence of the dog’s training and 
FHUWL¿FDWLRQ� UHFRUGV�� DQ� H[SODQDWLRQ�RI� WKH�PHDQLQJ�RI�
WKH�SDUWLFXODU�WUDLQLQJ�DQG�FHUWL¿FDWLRQ��¿HOG�SHUIRUPDQFH�
UHFRUGV� �LQFOXGLQJ�DQ\�XQYHUL¿HG�DOHUWV��� DQG�HYLGHQFH�
FRQFHUQLQJ� WKH� H[SHULHQFH� DQG� WUDLQLQJ� RI� WKH� RI¿FHU�
handling the dog, as well as any other objective evidence 
NQRZQ�WR�WKH�RI¿FHU�DERXW�WKH�GRJ¶V�UHOLDELOLW\��7KH�WULDO�
court must then assess the reliability of the dog’s alert as 
a basis for probable cause to search the vehicle based on 
a totality of the circumstances.24

21� 6LQJOH�SXUSRVH� QDUFRWLFV� GHWHFWLRQ� GRJV� DUH� QRW� UHTXLUHG� WR� KROG� D�
FHUWL¿FDWLRQ�LQ�)ORULGD��WKRXJK�GXDO�SXUSRVH�GRJV��VXFK�DV�WKRVH�WUDLQHG�ERWK�LQ�VXVSHFW�
apprehension and drug detection, are required to have a current Florida Department of 
/DZ�(QIRUFHPHQW�&HUWL¿FDWLRQ��DV�QRWHG�E\�WKH�)ORULGD�6XSUHPH�&RXUW�LQ�LWV�GHFLVLRQ�
in Harris v. State, 71 So. 3d 756, 760 (Fla. 2011).

22 Id. at 761. As will be discussed below, only recording productive alerts is 
sometimes a matter of policy.

23 Id. at 767. Search of the person was not discussed by the Supreme Court in 
either Harris or Jardines, other than in quotations of the Fourth Amendment.

24 Id. at 775.
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7KH� )ORULGD� 6XSUHPH� &RXUW� DOVR� IRXQG� WKDW� ³>L@I� DQ� RI¿FHU� IDLOV� WR�
NHHS� UHFRUGV�RI� KLV� RU� KHU� GRJ¶V� SHUIRUPDQFH� LQ� WKH�¿HOG�� WKH�RI¿FHU�
is lacking knowledge important to his or her belief that the dog is a 
reliable indicator of drugs.”25 Justice Kagan believes, to the contrary, 
WKDW�³>H@UURUV�PD\�DERXQG�LQ�VXFK�UHFRUGV�´�DQG�VKH�¿QGV�WKHP�RI�OLWWOH�
use.26 Even in the opening paragraph of her opinion, she states that, in 
GHWHUPLQLQJ�ZKHWKHU� WKH�DOHUW�RI�D�GUXJ�GHWHFWLRQ�GRJ�GXULQJ�D�WUDI¿F�
stop provided probable cause to search the vehicle, the Florida Supreme 
Court had effectively held that “the State must in every case present an 
exhaustive set of records, including a log of the dog’s performance in 
WKH�¿HOG�� WR�HVWDEOLVK� WKH�GRJ¶V�UHOLDELOLW\�´27 Writing for a unanimous 
Supreme Court, the Justice describes the Florida Supreme Court’s 
DSSURDFK�DV�³LQFRQVLVWHQW�ZLWK�WKH�µÀH[LEOH��FRPPRQ�VHQVH�VWDQGDUG¶�RI�
probable cause,” quoting Illinois v. Gates.28 

iV.  ProBaBle cause discussion in suPreme court  
oPinion in Harris 

Justice Kagan reviews Supreme Court case law regarding probable 
cause, quoting Maryland v. Pringle, for clarifying that “[t]he test for 
SUREDEOH�FDXVH�LV�QRW�UHGXFLEOH�WR�µSUHFLVH�GH¿QLWLRQ�RU�TXDQWL¿FDWLRQ�¶´29 
Under Illinois v. Gates, “[f]inely tuned standards such as proof beyond 
a reasonable doubt or by a preponderance of the evidence … have no 
SODFH� LQ� WKH� >SUREDEOH�FDXVH@� GHFLVLRQ�´30 All that the Supreme Court 
has required, according to Justice Kagan, quoting Gates, “is the kind of 
‘fair probability’ on which ‘reasonable and prudent [people], not legal 
technicians, act.’”31� 7KLV� FDQ� EH� GHWHUPLQHG� E\� D� ³FRPPRQ�VHQVLFDO´�
review of “the totality of the circumstances.”32�7KH�-XVWLFH�FULWLFL]HV�WKH�
Florida Supreme Court for failing to apply the U.S. Supreme Court’s 
³ÀXLG�FRQFHSW´�RI�SUREDEOH�FDXVH��ZKLFK��DV�VWDWHG�LQ�Gates, could not be 
“readily, or even usefully, reduced to a neat set of legal rules.”33

25 Id.�DW��������
26 Harris, 133 S. Ct. at 1056.
27 Id. at 1053.
28 Id. at 1053 (quoting Illinois v. Gates, 462 U.S. 213, 239 (1983)).
29 Id. at 1055 (quoting Maryland v. Pringle, 540 U.S. 366, 371 (2003)).
30 462 U.S. 213, 235 (1983).
31 Harris, 133 S. Ct. at 1055 (quoting Illinois v. Gates, 462 U.S. 213, 235 

(1983)).
32 Id. It is to be noted that “the totality of the circumstances” is not as total as 

PLJKW�EH�SRVVLEOH��JLYHQ�WKDW�¿HOG�UHFRUGV�DUH�EHLQJ�VLGHOLQHG�LQ�DQ\�LQTXLU\��.LQVSRUWV�
FRUUHFWO\�QRWHV�WKDW�WKH�HLWKHU�WUDLQLQJ�RU�FHUWL¿FDWLRQ�DSSURDFK�WDNHQ�E\�WKH�&RXUW�LQ�
Harris�³UHVHPEOHV�WKH�EULJKW�OLQH�UXOHV�WKH�&RXUW¶V�SUREDEOH�FDXVH�MXULVSUXGHQFH�KDV�
recently avoided.” Kit Kinsports, The Dogs Days of Fourth Amendment Jurisprudence, 
108 nw. u. l. reV. 64, 65 (2013).

33 Id.�DW����������TXRWLQJ�,OOLQRLV�Y��*DWHV������8�6�������������������
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7R� DVVHVV� WKH� UHOLDELOLW\� RI� D� GUXJ�GHWHFWLRQ� GRJ�� WKH�
court created a strict evidentiary checklist, whose every 
item the State must tick off. Most prominently, an alert 
cannot estab lish probable cause under the Florida court’s 
decision unless the State introduces comprehensive 
documentation of the dog’s prior “hits” and “misses” 
LQ� WKH�¿HOG�� �2QH�ZRQGHUV� KRZ� WKH� FRXUW�ZRXOG� DSSO\�
its test to a rookie dog.) No matter how much other 
proof the State offers of the dog’s reliability, the absent 
¿HOG� SHUIRUPDQFH� UHFRUGV� ZLOO� SUHFOXGH� D� ¿QGLQJ� RI�
SUREDEOH�FDXVH��7KDW�LV�WKH�DQWLWKHVLV�RI�D�WRWDOLW\�RI�WKH�
circumstances analysis.34 

Of course the parenthetical question about rookie dogs raises a practical 
issue,35�EXW�SUHVXPDEO\�WKH�DEVHQFH�RI�¿HOG�UHFRUGV�EHFDXVH�WKHUH�KDV�
EHHQ� QR� ¿HOG� DFWLYLW\� LV� QRW� WKH� VDPH� DV� DQ� DEVHQFH� RI� ¿HOG� UHFRUGV�
because none are being kept or retained. Justice Kagan continues:

Making matters worse, the decision below treats records 
RI� D� GRJ¶V� ¿HOG� SHUIRUPDQFH� DV� WKH� JROG� VWDQGDUG� LQ�
evidence, when in most cases they have relatively limited 
import. Errors may abound in such records. If a dog on 
patrol fails to alert to a car containing drugs, the mis take 
XVXDOO\� ZLOO� JR� XQGHWHFWHG� EHFDXVH� WKH� RI¿FHU� ZLOO� QRW�
initiate a search. Field data thus may not capture a dog’s 
false negatives. Conversely (and more relevant here), if 
WKH�GRJ�DOHUWV�WR�D�FDU�LQ�ZKLFK�WKH�RI¿FHU�¿QGV�QR�QDUFRW�
ics, the dog may not have made a mistake at all. The dog 
may have detected substances that were too well hidden or 
SUHVHQW�LQ�TXDQWLWLHV�WRR�VPDOO�IRU�WKH�RI¿FHU�WR�ORFDWH��2U�
WKH�GRJ�PD\�KDYH�VPHOOHG�WKH�UHVLGXDO�RGRU�RI�GUXJV�SUH�
viously in the vehicle or on the driver’s person. Field data 
thus may markedly overstate a dog’s real false positives.36 

7KXV��GHIHQVH�FRXQVHO�ZDQWLQJ�WR�VKRZ�WKDW�¿HOG�UHFRUGV�KDYH�DQ\WKLQJ�
more than “relatively limited import” will have overcome this bias 
against their value. 

34 Id. at 1056 (footnote omitted).
35 A trainer appearing as a defense expert in an Iowa case, U.S. v. Poole, No. 

&5��������0:%�������:/����������DW����1�'��,RZD�$SULO������������DFFRUGLQJ�WR�
WKH�RSLQLRQ��WHVWL¿HG�WKDW�KH�GLG�³QRW�EHOLHYH�H[SHULHQFHG�GRJV�DUH�QHFHVVDULO\�EHWWHU�
at detecting than ‘rookie’ dogs, so long as the dogs are given regular maintenance 
WUDLQLQJ�´�7KH�IHGHUDO�GLVWULFW�FRXUW�QRWHG�WKDW�WKLV�H[SHUW¶V�FHUWL¿FDWLRQ�KDG�H[SLUHG�
in 1996.

36 Harris������6��&W��DW����������IRRWQRWH�RPLWWHG��
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V. field records after Harris 

Justice Kagan accepts that “evidence of the dog’s (or handler’s) 
KLVWRU\�LQ�WKH�¿HOG��DOWKRXJK�VXVFHSWLEOH�WR�WKH�NLQG�RI�PLVLQWHUSUHWDWLRQ�
we have discussed, may sometimes be relevant … .”37 Apparently not all 
SULRU�FDVH�ODZ�DVVLJQLQJ�YDOXH�WR�¿HOG�UHFRUGV�QHHG�EH�GLVFDUGHG��7KXV��
the Supreme Court opinion should not be seen by law enforcement as an 
H[FXVH�QRW�WR�PDLQWDLQ�FRPSOHWH�UHFRUGV�RI�D�GRJ¶V�¿HOG�SHUIRUPDQFH�38 
7KHUH�DUH�PDQ\�XVHV�RI�VXFK�UHFRUGV��)RU�LQVWDQFH��¿HOG�UHFRUGV��DV�ZHOO�
as videos of stops and arrests, may indicate differences in the way a 
handler deploys a dog from those methods that have been taught or 
recommended during training.39 Collected over a period, such records 
FDQ� VKRZ� KRZ� RIWHQ� DQG� LQ� ZKDW� FLUFXPVWDQFHV� DQ� RI¿FHU� GHSOR\V�
his dog, how frequently the deployment produces narcotics and how 
frequently the deployment is fruitless, which can be important as a 
benchmark against overall department success and failure rates.40 A 
relative change in success rates can indicate that a dog’s performance is 
falling off. This can sometimes be due to age, physiological problems, 
medications, changes in work locations and assignments,41 reduced  
 

37 Id. at 1057.
38 Retired Supreme Court Justice Souter, sitting by designation in the First 

Circuit in a 2012 case, noted that police can attach “a readily available resumé of 
JHQHUDO�FHUWL¿FDWLRQ�VWDQGDUGV�DQG�SDUWLFXODU�SHUIRUPDQFH�VWDWLVWLFV��GRJ�E\�GRJ��«�WR�
a warrant application on a moment’s notice.” U.S. v. Grupee, 682 F.3d 143 (1st Cir. 
2012). Justice Souter’s remark in his dissent in Caballes should be kept in mind: “The 
LQIDOOLEOH�GRJ�«�LV�D�FUHDWXUH�RI�OHJDO�¿FWLRQ�´�����8�6������������������

39 See�8�6��Y��3RROH��1R��&5��������0:%�������:/����������DW����1�'��
Iowa April 18, 2013) (expert noted there is no uniform deployment method or search 
pattern, but considered that multiple passes around a car were inappropriate).

40� 7DVOLW]� DSSURSULDWHO\� QRWHV�� ³$Q\� FRQFHSW� RI� UHDVRQDEOH� VXVSLFLRQ� RU�
probable cause that tolerates massive false negative rates—frequent invasions of 
privacy, property, and locomotive rights that ensnare the apparently innocent—is a 
ÀDZHG�FRQFHSWLRQ�´�$QGUHZ�7DVOLW]��Police Are People Too: Cognitive Obstacles to, 
and Opportunities for, Police Getting the Individualized Suspicion Judgment Right, 8 
ohio st. J. oF Crim. l. 7, 10 (2010).

41 See David L. Sinn, et al., Personality and Performance in Military Working 
Dogs: Reliability and Predictive Validity of Behavioral Tests, 127 applied animal 
BehaV. sCi.�������������������QRWLQJ�

Most, if not all, behavioral traits are at least somewhat sensitive to 
environmental changes, and understanding environmental conditions 
WKDW�LQÀXHQFH�EHKDYLRUDO�FKDQJH�LV�HVVHQWLDO�IRU�GHVLJQLQJ�KRXVLQJ�
DQG� WUDLQLQJ� FRQGLWLRQV� WKDW� PD[LPL]H� DQG� UHLQIRUFH� DSSURSULDWH�
working dog behavior.

Id. at 62.
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practice and training times, improper rewarding, or other reasons that 
can be investigated and resolved. Success rates are also important for 
GHSDUWPHQWV�WR�GHWHUPLQH�ZKHWKHU�GUXJ�GRJ�SURJUDPV�DUH�FRVW�HIIHFWLYH��
WKRXJK�D�RQH�WLPH�IRUIHLWXUH�RI�D� ODUJH�DPRXQW�RI�FXUUHQF\�FDQ�VNHZ�
such calculations. 

%HKDYLRU� RI� D� GRJ� LQ� WKH�¿HOG� WKDW� LV� XQUHODWHG� WR� LWV� SULPDU\�
IXQFWLRQ�FDQ�DOVR�EH�UHFRUGHG�LQ�¿HOG�UHFRUGV��$�KLJKO\�GHFRUDWHG�SROLFH�
GRJ� LQ� D� FDQLQH� XQLW� ZDV� UHFHQWO\� WKH� VRXUFH� RI� VLJQL¿FDQW� OLDELOLW\�
(about $1.5 million) for the City of Hayward. The dog had three prior 
LQVWDQFHV�RI�DWWDFNLQJ�E\VWDQGHUV�EHIRUH�LW�DWWDFNHG�DQ����\HDU�ROG�PDQ�
in his back yard during a search for the robber of a restaurant several 
blocks away. The man died from complications from the wounds. Even 
though a police dog trainer was handling the dog, the dog’s record of 
attacking bystanders seems to have been ignored by the handler as well 
DV�RI¿FHUV�ZLWK�VXSHUYLVRU\�DXWKRULW\�RYHU� WKH�FDQLQH�XQLW�42 The dog 
was used for suspect apprehension, tracking, and narcotics detection, 
a range of responsibilities that some trainers would regard as too broad 
for a police canine team and likely to introduce poor performance in at 
least some of the responsibilities.43

)LHOG� UHFRUGV� PD\� DOVR� XQFRYHU� ELDVHV� RI� RI¿FHUV�44 Justice 
Hobbs, dissenting in a case before the Colorado Supreme Court, quoted 
from an analysis by the Chicago Tribune�RI�DOHUWV�E\�GUXJ�VQLI¿QJ�GRJV�
DQG�UDFLDO�SUR¿OLQJ��7KH�DQDO\VLV�RI�SROLFH�GHSDUWPHQW�GDWD�LQ�,OOLQRLV�
IRXQG�WKDW�RQO\�����RI�DOHUWV�E\�GUXJ�VQLI¿QJ�GRJV�OHG�WR�WKH�GLVFRYHU\�
of drugs or paraphernalia, but for Hispanic drivers, the success rate was 
27%.45 Quoting from the newspaper analysis, the Justice stated: 

42� 0F.D\�Y��+D\ZDUG������)��6XSS���G��������������1�'��&DO��������
43 References to Nicky’s awards can be found on the facebook.

FRP� SDJH� RI� )ULHQGV� RI� WKH� +D\ZDUG� 3'� .��� 8QLW�� ��$� SRVWLQJ� IRU� 2FWREHU� ����
2012 states that Nicky received an award as “the topic narcotic dog for 2012” 
from the Western States Police Canine Association. Friends oF the hayward  
pd K-9 unit, (Oct. 23, 2013), https://www.facebook.com/photo.php?fbid= 
487436434620148&set=a.223802084316919.61731.202599003103894&type= 
1&theater.

44 The supervisor of a canine unit or a person in a canine unit should also 
EH�FRQFHUQHG�ZLWK�KRZ�DQ�RI¿FHU�ZRUNLQJ�ZLWK�D�GRJ�H[SODLQV�WKH�GRJ¶V�IDLOXUHV�RU�
misbehavior. See Clinton R. Sanders, “The Dog You Deserve:” Ambivalence in the 
.���2I¿FHU�3DWURO�'RJ�5HODWLRQVKLS, 35(2) J. Contemp. ethnography����������������

45 D. Hinkel & J. Mahr, 7ULEXQH� $QDO\VLV�� 'UXJ�6QLI¿QJ� 'RJV� LQ� 7UDI¿F�
Stops often Wrong, Chi. triB, Jan. 6, 2011, available at http://articles.chicagotribune.
FRP������������QHZV�FW�PHW�FDQLQH�RI¿FHUV���������B�BGUXJ�VQLI¿QJ�GRJV�DOH[�
URWKDFNHU�GUXJ�GRJ. The analysis did not discuss whether this disparity might have 
EHHQ�GXH�WR�D�KLJK�XVH�RI�³GUDJQHW�VW\OH�VZHHSV´�LQYROYLQJ�+LVSDQLF�DUHDV��See Florida 
v. Bostick, 501 U.S. 429, 450 (1991).

http://articles.chicagotribune.com/2011-01-06/news/ct-met-canine-officers-20110105_1_drug-sniffing-dogs-alex-rothacker-drug-dog
http://articles.chicagotribune.com/2011-01-06/news/ct-met-canine-officers-20110105_1_drug-sniffing-dogs-alex-rothacker-drug-dog
http://articles.chicagotribune.com/2011-01-06/news/ct-met-canine-officers-20110105_1_drug-sniffing-dogs-alex-rothacker-drug-dog
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This [excessive alert percentage] may be because “[l]
eading a dog around a car too many times or spending too 
long examining a vehicle, for example, can cause a dog 
to give a signal for drugs where there are none.” False 
positives may also arise because “police agencies are 
inconsistent about the level of training they require and 
IHZ� VWDWHV�PDQGDWH� WUDLQLQJ� RU� FHUWL¿FDWLRQ�´� 6R�ZKHQ�
SROLFH�XVH�D�GRJ�WR�VQLII�VHDUFK�D�YHKLFOH��WKH\�LQWURGXFH�
a likelihood that they will conduct a full search of the 
vehicle and its occupants without knowing that drugs are 
present, and without having reasonable suspicion in the 
¿UVW�SODFH�46

Of course the argument could be made that residual odor is substantially 
more common with Hispanic drivers, but a more rational explanation 
would be simple racism.47 

Field records are important in developing future training plans 
for a dog. A dog’s alert to one part of a vehicle, say a front wheel, when 
drugs are actually found in the trunk, may raise questions about whether 
the dog is only alerting within certain thresholds of target odor. A dog 
WUDLQHG�WR�DOHUW�WR�D�VSHFL¿F�VHW�RI�GUXJV�WKDW�QHYHUWKHOHVV�VHHPV�WR�DOHUW�
to other drugs may be picking up residual odors, but may have also 
begun to detect odors of component chemicals or drugs frequently 
associated with those on which it is trained. Knowing this can be useful 
LQ�GHYHORSLQJ�VSHFL¿F�WUDLQLQJ�IRU�WKH�GRJ�DQG�KDQGOHU��
  A recent case from the Seventh Circuit, U.S. v. Funds in the 
amount of $100,120,48 concerned a forfeiture action involving currency 
found in a briefcase at a train station in Chicago. The circuit court 
UHYLHZHG� WUDLQLQJ� DQG� FHUWL¿FDWLRQ� LVVXHV� UHJDUGLQJ� WKH� GRJ� LQ� WKH�
light of Harris, which will be discussed below. In addition, the court 
UHYLHZHG�WKH�VFLHQWL¿F�GHEDWH�DV�WR�ZKHWKHU�D�GRJ¶V�DOHUW� WR�FXUUHQF\��
JHQHUDOO\�DVVXPHG�WR�EH�WR�D�PHWK\O�EHQ]RDWH��D�E\SURGXFW�RI�FRFDLQH�
contacting moisture, actually establishes a connection to the drug trade. 
The currency involved had been deposited in an account and was no 
longer available for testing, but recent research has included statistics 

46� 6WDWH� Y��(VSDU]D�� ����3��G������ ���� �&ROR�� ������ �HQ� EDQF�� �+REEV�� -���
dissenting).

47 Kenneth J. Novak, 'LVSDULW\�DQG�5DFLDO�3UR¿OLQJ�LQ�7UDI¿F�(QIRUFHPHQW, 
7 poliCe Q.������������¿QGLQJ�WKDW�+LVSDQLF�UHVLGHQWV�FRPSRVHG�������RI�UHVLGHQWLDO�
population but 28.5% of vehicle stops). In Florida v. Jardines, 133 S. Ct. 1409, 1416 
(2013) the Court said that “the defendant will not be heard to complain that although 
KH�ZDV� VSHHGLQJ� WKH�RI¿FHU¶V� UHDO� UHDVRQ� IRU� WKH� VWRS�ZDV� UDFLDO�KDUDVVPHQW�´�7KLV�
should not, however, preclude an inquiry into whether statistics regarding alerts might 
indicate the presence of cueing.

48 U.S. v. Funds in the amount of $100,120, 730 F.3d 711, 713 (7th Cir. 2013).
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on cocaine residues that suggest that probabilities of connection to 
the drug trade can be determined from drug residues on the currency 
itself.49�7KXV��D�GRJ¶V�DOHUW�WR�FXUUHQF\�IRXQG�WR�KDYH�KLJKHU�WKDQ�XVXDO� 
residue levels can indicate that the high residue levels come from recent 
handling. The two pieces of evidence could be crucial in convicting 
someone who held the currency within the previous two days. 

Vi.  a Prosecutor discourages maintaining  
certain details in field records 

$Q� 2KLR� SURVHFXWRU� UHFHQWO\� LQFOXGHG� D� GLVFXVVLRQ� RI� ¿HOG�
records in a training seminar for police canine handlers, noting that there 
is disagreement as to what type of information should be included in 
these records. The prosecutor stated that though they might be useful to 
a law enforcement agency or the canine handler, they could also become 
DPPXQLWLRQ�IRU�³DQ�RYHU]HDORXV�GHIHQVH�EDU�´�7KH�SURVHFXWRU¶V�DGYLFH�
was:

5HDO�ZRUOG�SHUIRUPDQFH�UHFRUGV��if created at all, should 
be maintained according to their lasting value. Those 
records, which document that the team correctly detected 
target odors, should be maintained until the next date of 
IRUPDO�FHUWL¿FDWLRQ�DQG�DFFUHGLWDWLRQ because they are 
probative of the team’s ability to reliably detect target 
odors. Those records that serve merely to document 
“unknown responses” should be kept only until such time 
that ongoing training is conducted to identify or dispel 
any perceived problems��DQG�LI�LGHQWL¿HG��WR�FRUUHFW�WKHP�
accordingly.50 

7KH� DXWKRUV� EHOLHYH� WKDW� FRPSOHWH�¿HOG� UHFRUGV�� LQFOXGLQJ� ³XQNQRZQ�
responses,” should be maintained for the working life of the dog, and 
probably the handler if he or she is assigned to another dog upon the 
death or retirement of the dog concerned. All alerts declared by a handler 
should be recorded, since the dog may not be at fault for certain types of 
errors. If the handler was briefed prior to the use of the dog, this should 
also be indicated as the information given might have been inaccurate 
or may have created a bias, whether intentional or not. 

49 Thomas H. Jourdan et al., 7KH�4XDQWL¿FDWLRQ�RI�&RFDLQH�RQ�8�6��&XUUHQF\��
6XUYH\�DQG�6LJQL¿FDQFH�RI�WKH�/HYHOV�RI�&RQWDPLQDWLRQ, 58(3) J. oF ForensiC sCi.�����
624 (2013).

50� 7KRPDV�$��0DWXV]DN��2KLR�&DQLQH�+DQGOHU�6HPLQDU��&RXUWURRP�3UHS����
�$SULO������������XQSXEOLVKHG�FRPPHQW���RQ�¿OH�ZLWK�WKH�0LFKLJDQ�6WDWH�8QLYHUVLW\�
College of Law Journal of Animal and Natural Resources Law) (emphasis added).
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$�GHIHQGDQW�VKRXOG�VWLOO�EH�DEOH�WR�REWDLQ�¿HOG�UHFRUGV�LQ�GLVFRYHU\�
because, as Justice Kagan says, they “may sometimes be relevant … .” 
The defense should have the opportunity to challenge “the reliability of 
the dog overall or of a particular alert.”51 The problem may be that while 
the Florida Supreme Court’s approach forced police to keep records that 
they should have in any case, the U.S. Supreme Court’s holding puts a 
SUHPLXP�RQ�PLQLPDOL]LQJ�WKH�UHFRUGNHHSLQJ�IXQFWLRQ�RI�D�FDQLQH�XQLW��
DV�WKH�2KLR�SURVHFXWRU�ZDV�TXLFN�WR�UHDOL]H�

It is to be noted that an increasing number of departments have 
V\VWHPV�DOORZLQJ�RI¿FHUV�WR�LQSXW�FDQLQH�VSHFL¿F�UHFRUGV�HOHFWURQLFDOO\��
7KHVH� V\VWHPV� PD\� DOORZ� RI¿FHUV� WR� ORJ� LQ� YDULRXV� FDQLQH�UHODWHG�
activities and information, including care and veterinarian records, 
LQYHQWRULHV�RI�WDUJHW�RGRUV��WUDLQLQJ�VHVVLRQV��GHSOR\PHQWV��¿HOG�QRWHV��
FHUWL¿FDWLRQV�� HWF�� 7KHVH� UHFRUGV�PD\� EH� DGGHG� WR� RU� FRUUHFWHG� DIWHU�
the fact,52� DQG�FRXOG�EH� D�PHDQV�RI� VDQLWL]LQJ� UHFRUGV� DIWHU�TXHVWLRQV�
arise concerning a particular deployment. Computer forensics might 
be necessary to identify input criteria and when (and where) a handler, 
SHUKDSV�XVLQJ�D�VPDUWSKRQH�DSS��KDV�PRGL¿HG�UHFRUGV��

Vii.  courts declining to require Production  
of field records 

6HYHUDO�FRXUWV�KDYH�DOUHDG\�VWDWHG�WKDW�¿HOG�UHFRUGV�GR�QRW�KDYH�
to be produced in discovery. In a vehicle sniff in Maine, the federal 
district court for the state ruled on a motion for discovery where the 
defendant sought production of records concerning the handler’s 
previous drug dog and “all records, reports, and videos generated in 
other criminal investigations in which Aros [the drug dog in the case 

51 Harris, 133 S. Ct. at 1058; the sCientiFiC worKing group on dog and 
orthogonal deteCtor guidelines (swgdog), swgdog sC 6: presentation oF 
eVidenCe in Court, ¶ 2.1.2, available at KWWS���VZJGRJ�¿X�HGX�DSSURYHG�JXLGHOLQHV�
VF�BSUHVHQWDWLRQBRIBHYLGHQFH�SGI (reliability is to be in part established by 
SUHVHQWDWLRQ�RI�D�³FDQLQH�WHDP¶V�UHOHYDQW�GHSOR\PHQW�UHVXOWV��DI¿GDYLW�RU� WHVWLPRQ\�
protocols).”); swgdog, swgdog sC 8: suBstanCe deteCtor dogs�� ��� ���������
available at KWWS���VZJGRJ�¿X�HGX�DSSURYHG�JXLGHOLQHV�� �VWDWLQJ� WKDW� ³>F@RQ¿UPHG�
RSHUDWLRQDO�RXWFRPHV�PD\�EH�XVHG�WR�GHWHUPLQH�FDSDELOLW\�´� WKRXJK�³>X@QFRQ¿UPHG�
operational outcomes shall not be used to determine capability in that they do not 
FRUUHFWO\�HYDOXDWH�D�FDQLQH�WHDP¶V�SUR¿FLHQF\�´�

52 One product, KANINE 5.0, states: “With just a couple of clicks, you can 
PDUN�WKH�FXUUHQW�GDWH�DQG�WLPH��WKH�FXUUHQW�ZHDWKHU��XVHUQDPH��.���QDPH�DQG�UHFRUG�
W\SH����/DWHU��ZKHQ�\RX�KDYH�WLPH��VLPSO\�¿QLVK�WKH�UHFRUG�WKDW�.$1,1(�KDV�VWDUWHG�
for you.” KANINE 5.0 Screen Shots, Code Blue designs, http://www.codebluedesigns.
com/K9ScreenShots.htm��ODVW�YLVLWHG�)HE������������7KLV�SURGXFW�VSHFL¿HV��KRZHYHU��
that supervisor accounts can view data but “cannot actually enter records or modify 
data.” Id.

http://swgdog.fiu.edu/approved-guidelines/sc6_presentation_of_evidence.pdf
http://swgdog.fiu.edu/approved-guidelines/sc6_presentation_of_evidence.pdf
http://swgdog.fiu.edu/approved-guidelines/
http://www.codebluedesigns.com/K9ScreenShots.htm
http://www.codebluedesigns.com/K9ScreenShots.htm
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before the court] had been involved.”53 The court noted that a defense 
witness had previously been able to argue that a dog was inadequately 
trained “based on information no more extensive than that which has 
already been made available in this case.”54 Thus, the training and 
FHUWL¿FDWLRQ� UHFRUGV� DOUHDG\� SURGXFHG� ZHUH� DOO� WKDW� ZDV� QHHGHG� WR�
establish reliability. The court also cited U.S. v. Salgado,55 as “applying 
Harris� WR� GHQ\� GHIHQGDQW� DFFHVV� WR� µUHDO�ZRUOG�UHFRUGV¶� RI� D� GUXJ�
detection dog.”56 

In Salgado, the federal district court for South Dakota noted that 
the Supreme Court had, in Harris, suggested several ways of contesting 
D�GUXJ�GRJ�VHDUFK�� LQFOXGLQJ�³FRQWHVWLQJ�WKH�DGHTXDF\�RI� WKH� WUDLQLQJ�
program, questioning the dog’s performance during the relevant stop, 
DQG�FURVV�H[DPLQLQJ� WKH�KDQGOHU�DERXW� WKH�KLVWRU\�RI� WKH�GRJ�´57 The 
district court said that notably absent “is any requirement, or suggestion, 
WKDW�D�GHIHQGDQW�KDYH�DFFHVV�WR�WKH�UHDO�ZRUOG�UHFRUGV�RI�D�GUXJ�GHWHFWLRQ�
dog.”58 The court also said that under “the totality of the circumstances 
test set forth in Harris, … defense counsel is not necessarily entitled to 
such records.”59 

Apparently in some courts defense counsel will have to make 
D�VSHFL¿F�DUJXPHQW�ZLWK�UHJDUG�WR�WKH�QHHG�IRU�¿HOG�UHFRUGV�WR�REWDLQ�
access to them. Although it could be important for defense counsel to 
¿QG�LQIRUPDWLRQ�DERXW�D�GRJ�ZKRVH�DOHUWV�DUH�SDUWLFXODUO\�XQSURGXFWLYH�
relative to other dogs in a department, it appears that making much from 
VXFK�DQ�DUJXPHQW�ZLOO�EH�GLI¿FXOW�DIWHU�Harris.60 

53� 8QLWHG�6WDWHV�Y��:KLWH��1R�������FU����'%+�������:/����������DW����'��
Me. Oct. 22, 2013).

54 Id.�DW���
55� 8QLWHG�6WDWHV�Y��6DOJDGR��1R��&5����������2/����5$/�������8�6��'LVW��

LEXIS 48696 (D.S.D. Apr. 1, 2013).
56 White�������:/����������DW���
57 Salgado�������8�6��'LVW��/(;,6��������DW����
58 Id.�DW�������
59 Id.�DW����
60 Even before Harris, reliability could be found despite fairly low success 

rates. In United States v. Ludwig, 641 F.3d 1243, 1252 (10th Cir. 2011), a 58% success 
rate was enough to establish a drug dog’s reliability for purposes of probable cause. 
The Tenth Circuit said that the dog’s records, introduced by the defendant did not mean 
WKDW�WKH�FRXUW�KDG�WR�³PRXQW�D�IXOO�VFDOH�VWDWLVWLFDO�LQTXLVLWLRQ�LQWR�HDFK�GRJ¶V�KLVWRU\��
,QVWHDG��FRXUWV�W\SLFDOO\�UHO\�RQ�WKH�GRJ¶V�FHUWL¿FDWLRQ�DV�SURRI�RI�LWV�UHOLDELOLW\�´�Id. 
at 1251.
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Viii. training and certification Programs after Harris 

-XVWLFH� .DJDQ� ¿QGV� D� GRJ¶V� SHUIRUPDQFH� LQ� WUDLQLQJ� DQG�
FHUWL¿FDWLRQ�VHWWLQJV�PRUH�XVHIXO�WKDQ�UHFRUGV�IURP�WKH�¿HOG�

There, the designers of an assessment know where drugs 
are hidden and where they are not—and so where a dog 
should alert and where he should not. The better measure 
RI�D�GRJ¶V�UHOLDELOLW\�WKXV�FRPHV�DZD\�IURP�WKH�¿HOG��LQ�
controlled testing environments.61

Although in the best of all possible worlds this may be true, it assumes 
WKDW� WKHVH� ³HQYLURQPHQWV´� DUH� EHLQJ� DGPLQLVWHUHG� LQ� VFLHQWL¿FDOO\�
neutral ways where all participants are on equal footing and all variables 
are identical for all participants. It should be noted that there are actually 
VHSDUDWH�W\SHV�RI�WHVWLQJ�HQYLURQPHQWV�IRU�WUDLQLQJ�DQG�FHUWL¿FDWLRQ��DQG�
the distinction is important to understand what is “controlled.” 

Training is not designed primarily to pass the team, but rather to 
improve the team. The goal of training in the earlier stages is to establish 
UHSHWLWLYH�SRVLWLYH�VFHQDULRV�WKDW�EXLOG�D�VROLG�SUR¿FLHQF\��ZLWK�WKH�GRJ�
being provided frequent success. For the experienced team, however, 
training introduces scenarios with a high probability of failure. The 
dog and the handler are presented with ever more complex scenarios, 
UHTXLULQJ�DQ�HYHU�KLJKHU�GHJUHH�RI�SUR¿FLHQF\��LQ�WKH�HQG�SURGXFLQJ�D�KLJK�
operational capability. The need to produce a positive outcome means 
that training, by its nature, does not generate information contradictory 
to the team’s ultimate purpose, leaving little information that defense 
counsel can use to question the dog’s reliability. In the training scenario, 
RI¿FHUV�HLWKHU�NQRZ�RI�KLGH�ORFDWLRQV�RU�PD\�EH�DGYLVHG�RI�KLGH�ORFDWLRQV�
so that the handler may handle the dog to achieve the positive end result 
needed for the dog to learn.62 

Hide placements are made at the beginning of a program, after 
which some period of “soak time” is allowed for odor to disperse. 
After soak time of an hour, dogs are run consecutively, meaning there 
is additional soak time for each team in the sequence. Additionally, 
each successive dog may leave behind scents by stopping, alerting, and 
even licking the area. Other advantages to some teams may come from 
FHUWDLQ�RI¿FHUV�EHLQJ�DZDUH�RI�WKH�ORFDWLRQ�RI�RGRU�SODFHPHQWV��RU�EHLQJ�
allowed additional physical distance between a dog’s alert and the odor 

61 Florida v. Harris, 133 S. Ct. 1050, 1057 (2013) (emphasis added).
62 swgdog, swgdog sC8: suBstanCe deteCtor dogs, narCotiCs 

seCtion, ¶ 6.2, available at KWWS���VZJGRJ�¿X�HGX�DSSURYHG�JXLGHOLQHV�VF�BQDUFRWLFV�
pdf��-XVWLFH�.DJDQ�FLWHV�WKDW�³>W@UDLQLQJ�UHFRUGV�GR�QRW�QHFHVVDULO\�UHÀHFW�UHOLDELOLW\�
of the team.”).

http://swgdog.fiu.edu/approved-guidelines/sc8_narcotics.pdf
http://swgdog.fiu.edu/approved-guidelines/sc8_narcotics.pdf
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location. In a typical training day of eight hours, each dog is likely to 
RQO\�UXQ�IRXU�RU�¿YH�WULDOV�IRU�D�IHZ�PLQXWHV�RI�³QRVH�WLPH´�RQ�HDFK�UXQ��
Training is often supposed to end with a positive outcome to encourage 
the dog. Once the dog misses, the handler will redirect it to the odor, who 
has been instructed where the “hide” is, in order to achieve a positive 
outcome. It is only on rare occasion that the handler is actually tested 
and scored with unknown placements. 

Events involving FHUWL¿FDWLRQ often come at the end of a week 
of training seminars and other activities, and may involve a cumulative 
accounting where scores from essentially positive training days are 
DGGHG�WR�D�FXPXODWLYH�VFRUH�WKDW�UHVXOWV�LQ�WKH�DZDUG�RI�D�FHUWL¿FDWLRQ��
0RUH� FRPPRQ� DUH� VLQJOH�GD\� HYHQWV� ZKHUH� FHUWL¿FDWLRQ� GHSHQGV� RQ�
a score achieved in a series of scenarios presented to each team. The 
actual time involved may be as short as 20 minutes or as long as several 
KRXUV�� 6RPH� FHUWL¿HUV� ZLOO� VHH� GH¿FLHQFLHV� EXW� ZLOO� DFFHSW� SURPLVHV�
from handlers to address necessary issues, as to which there may be 
OLWWOH�IROORZ�XS��

In sum, Justice Kagan’s statement concerning “the better measure 
of reliability” rather ignores the “thin blue line” and “good ole boy” 
DVSHFWV�RI�WUDLQLQJ��WHVWLQJ��DQG�FHUWL¿FDWLRQ�HYHQWV��7KH�RSLQLRQ�VWDWHV�
WKDW�³HYLGHQFH�RI�D�GRJ¶V�VDWLVIDFWRU\�SHUIRUPDQFH�LQ�D�FHUWL¿FDWLRQ�RU�
WUDLQLQJ�SURJUDP�FDQ�LWVHOI�SURYLGH�VXI¿FLHQW�UHDVRQ�WR�WUXVW�KLV�DOHUW�´63 
Justice Kagan appears to accept that either training or� FHUWL¿FDWLRQ� LV�
DGHTXDWH�IRU�SUREDEOH�FDXVH�SXUSRVHV�

,I�D�ERQD�¿GH�RUJDQL]DWLRQ�KDV�FHUWL¿HG�D�GRJ�DIWHU�WHVWLQJ�
his reliability in a controlled setting, a court can presume 
�VXEMHFW�WR�DQ\�FRQÀLFWLQJ�HYLGHQFH�RIIHUHG��WKDW�WKH�GRJ¶V�
alert provides probable cause to search. The same is true, 
HYHQ�LQ�WKH�DEVHQFH�RI�IRUPDO�FHUWL¿FDWLRQ��LI�WKH�GRJ�KDV�
recently and successfully completed a training program 
WKDW�HYDOXDWHG�KLV�SUR¿FLHQF\�LQ�ORFDWLQJ�GUXJV�64

The Supreme Court of Arkansas, considering the reliability of a dog in 
light of Harris, paraphrased Justice Kagan’s ruling as follows:

63 Harris, 133 S. Ct. at 1057. Training records may be more important than 
the testimony of the handler or even a trainer regarding a dog’s training and defense 
FRXQVHO�VKRXOG�UHYLHZ�VXFK�UHFRUGV�FULWLFDOO\��,Q�8�6��Y��3RROH��1R��&5��������0:%��
�����:/����������DW����1�'��,RZD�$SU�������������D�WUDLQHU�WHVWL¿HG�WKDW�WKH�KDQGOHU�
and dog’s success rate as a team during testing was one hundred percent, but also said 
that Bandit had always found hidden narcotics with the exception of one instance when 
he missed a heroin hide. Did this mean that Bandit was not with his usual handler at 
the time, which would explain why this failure did not lower the one hundred percent?

64 Harris, 133 S. Ct. at 1057.
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[T]he State’s threshold burden is to establish either that a 
ERQD�¿GH�RUJDQL]DWLRQ�FHUWL¿HG�WKH�.±��DIWHU�WHVWLQJ�WKH�
dog in a controlled setting or that the dog recently and 
successfully completed a training program that evaluated 
KLV�SUR¿FLHQF\�LQ�ORFDWLQJ�GUXJV��,I�WKH�6WDWH�IDLOV�RQ�ERWK�
of these inquiries, then no probable cause based on the 
FDQLQH�VQLII�FDQ�QRUPDOO\�H[LVW�EHFDXVH�WKH�RI¿FHU�FRXOG�
not have reasonably relied on the dog’s alert.65 

A concurrence in this Arkansas case said that the defense could argue 
that the handler “was not properly trained to correctly interpret the 
dog’s actions.” 66 The concurrence noted that the handler’s account may 
be “belied by video, audio, internal inconsistency, or other credible 
WHVWLPRQ\�´�7KH�VLJQL¿FDQFH�RI�GDVK�FDP�YLGHRV�DW�WUDI¿F�VWRSV�ZLOO�EH�
discussed below. The mention of “audio” is important. Ideally, technology 
will create both a visual and auditory record. The conversation that takes 
place can explain a great deal about what is going on in an encounter. 

The Eleventh Circuit, in an opinion issued in February 2014, 
rejected a defense argument that Harris requires that a trial court verify 
WKDW�D�GRJ¶V� WUDLQLQJ�DQG�FHUWL¿FDWLRQ�RUJDQL]DWLRQV�DUH�ERQD�¿GH�DQG�
WKDW�WKH�WUDLQLQJ�SURJUDP�³XWLOL]HG�GRXEOH�EOLQG�SUHFDXWLRQV�WR�SUHYHQW�
WKH�FHUWL¿FDWLRQ�RI�FDQLQHV�WKDW�UHVSRQG�WR�D�KDQGOHU¶V�FXHV�DV�RSSRVHG�
to the odor of narcotics alone.”67 The circuit court held that this read too 
much into Harris, saying that imposing a categorical requirement on a 
FHUWL¿HG�RUJDQL]DWLRQ�³ZRXOG�FRQWUDGLFW�WKH�ÀH[LEOH�DQG�FRPPRQVHQVH�
WRWDOLW\�RI�WKH�FLUFXPVWDQFHV� LQTXLU\�Harris demands.” The fact that 
the dog in question had “recently and successfully completed a training 
SURJUDP´�ZDV�VXI¿FLHQW�WR�REYLDWH�DQ\�QHHG�WR�HVWDEOLVK�WKDW�WKH�WUDLQLQJ�
SURJUDP�ZDV�RIIHUHG�E\�D�ERQD�¿GH�RUJDQL]DWLRQ��

-XVWLFH�.DJDQ�VHHPV�WR�EHOLHYH�WKDW�JRRG�WUDLQLQJ�DQG�FHUWL¿FDWLRQ�
programs are almost inevitable:

[L]aw enforce ment units have their own strong incentive 
WR� XVH� HIIHFWLYH� WUDLQLQJ� DQG� FHUWL¿FDWLRQ� SURJUDPV��
EHFDXVH�RQO\�DFFXUDWH�GUXJ�GHWHFWLRQ�GRJV�HQDEOH�RI¿FHUV�
to locate contraband without incurring unnecessary risks 
or wasting limited time and resources.68

65� -DFNVRQ�Y��6WDWH��1R��&5��������������:/����������DW�����$UN��������
(Jones, J., concurring) (emphasis added).

66 Id.; See also Robert A. Bird, An Examination of the Training and Reliability 
of the Narcotics Detection Dog, 85 Ky. l. J. 405, 422 (1997) (noting that “courts 
frequently neglect examination of the dog’s handler.”) For additional discussion, see 
ensminger, supra�QRWH����DW�������

67 United States v. Trejo, 2014 WL 572341 (11th Cir. 2014). 
68 Harris, 133 S. Ct. at 1057.
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What this overlooks is that there are also reasons why training and 
FHUWL¿FDWLRQ�SURJUDPV�FDQ�EH�GH¿FLHQW��7KH�6FLHQWL¿F�:RUNLQJ�*URXS�
on Dog and Orthogonal Detector Guidelines (SWGDOG), cited by 
Justice Kagan in a footnote, recommends a 90% positive alert rate, 
yet some programs certify with lower scores.69 Many units are created 
EHFDXVH�RI¿FHUV�LQ�D�GHSDUWPHQW�ZDQW�WR�XVH�D�GRJ�DQG�ZRUN�WR�KHOS�WKH�
department acquire one. Once the canine unit is created, the department 
PD\�QRW�NQRZ�KRZ�WR�VXSHUYLVH�LW��DQG�PD\�QRW�PDNH�WKH�HIIRUW�WR�¿QG�
the best way to do so. Where a canine unit already exists, working in it 
LV�RIWHQ�D�SUL]HG�DVVLJQPHQW��2I¿FHUV�LQ�VXFK�XQLWV�DUH�JHQHUDOO\�DOORZHG�
WLPH� IRU� WUDLQLQJ�� ZKLFK� FDQ� EH� D� VLJQL¿FDQW� SDUW� RI� WKH� ZRUNZHHN��
Although highly desirable, training work is generally not dangerous and, 
for anyone who likes dogs, rather fun. Dogs provide additional security 
WR� WKRVH�ZLWK�ZKRP� WKH\�ZRUN��PDNLQJ� WKHLU� SUHVHQFH� LQ� WKH� ¿HOG� D�
VDIHW\�IDFWRU��0HPEHUV�RI�WUDLQLQJ�JURXSV�DQG�FHUWLI\LQJ�RUJDQL]DWLRQV�
become very friendly and know that reporting poor test results may 
FDXVH�DQ�RI¿FHU�WR�ORVH�D�SRVLWLRQ�LQ�D�FDQLQH�XQLW�RU��ZKHUH�VXFFHVV�KDV�
been marginal, disbanding the unit altogether. Although many testers 
DQG�WUDLQHUV�ZLOO�QRW�EH�LQÀXHQFHG�E\�VXFK�FRQVLGHUDWLRQV��WKH�DXWKRUV�
respectfully argue that many are. 

6:*'2*�KDV�UHFRJQL]HG�WKH�ODFN�RI�XQLIRUPLW\�LQ�FHUWL¿FDWLRQ�
programs:

The reliability of detector dog teams often comes into 
question in courts of law and in the mass media. This 
is due to limited peer reviewed research on error rates 
DQG�D�ODFN�RI�FRPPRQ�EHVW�SUDFWLFHV�IRU�WKH�FHUWL¿FDWLRQ�
and maintenance of detection teams … . [T]he unique 
operational complexities of the dog handler team and the 
OLPLWHG�DPRXQW�RI�UHOLDEOH�VFLHQWL¿F�LQIRUPDWLRQ�PDNHV�
WKH� LPSOHPHQWDWLRQ� RI� KLJKO\� UHOLDEOH� DQG� HI¿FLHQW�
detection teams less straightforward than with analytical 
instruments. The overall evaluation of detector dog teams  
includes behavioral factors such as type and duration 
of searches, alertness of the team, responsiveness of the 
dog to the handler and the handler’s ability to interpret 
the dog’s behavior.70

69 swgdog, swgdog sC 2: general guidelines, ¶ 3.1.3, available at 
KWWS���VZJGRJ�¿X�HGX�DSSURYHG�JXLGHOLQHV�VF�BJHQHUDOBJXLGHOLQHV�SGI.

70 Kenneth Furton, et al., doCument no. 231952, swgdog 7 (2010) 
available at KWWSV���ZZZ�QFMUV�JRY�SGI¿OHV��QLM�JUDQWV��������SGI.

http://swgdog.fiu.edu/approved-guidelines/sc2_general_guidelines.pdf
https://www.ncjrs.gov/pdffiles1/nij/grants/231952.pdf
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In 2011, the Tenth Circuit said that a court could assess “the reliability of 
WKH�FUHGHQWLDOLQJ�RUJDQL]DWLRQ�´�DQG�VKRXOG�EH�DEOH�WR�GHPRQVWUDWH�WKDW�
WKH�FUHGHQWLDOLQJ�RUJDQL]DWLRQ�LV�D�VKDP�71 This means that the defense 
VKRXOG�LQYHVWLJDWH�WKH�SUDFWLFHV�RI�FUHGHQWLDOLQJ�RUJDQL]DWLRQV��VXFK�DV�
KDQGOHUV� UHFHLYLQJ�PXOWLSOH�FHUWL¿FDWLRQV� IURP�GLIIHUHQW�RUJDQL]DWLRQV�
based on a test given by only one examiner on one day. Also, some dogs 
PD\�EH�FHUWL¿HG�RYHU�DQG�RYHU�DJDLQ�E\�WKH�VDPH�WHVWHU��7KH�UHODWLRQVKLSV�
RI�WKH�RI¿FHU�EHLQJ�WHVWHG�WR�WKH�WHVWHUV��HLWKHU�SURIHVVLRQDO�RU�RWKHUZLVH��
should be explored. 

7R�DQ�H[WHQW��-XVWLFH�.DJDQ�UHFRJQL]HV�VXFK�ULVNV�

The defendant … may contest the adequacy of a 
FHUWL¿FDWLRQ�RU�WUDLQLQJ�SURJUDP��SHUKDSV�DVVHUWLQJ�WKDW�
its standards are too lax or its methods faulty. So too, 
the defendant may examine how the dog (or handler) 
performed in the assessments made in those settings.72 

7KLV�DVVXPHV�WUDLQLQJ�DQG�FHUWL¿FDWLRQ�SURJUDPV�KDYH�LQWHOOLJLEOH�DQG�
comprehensive recordkeeping practices and that the actual operation 
will be transparent underneath the operations manuals and descriptive 
literature, which may be most of what is available in discovery.73 
There may even be resistance to the use of videotapes at training and 
FHUWL¿FDWLRQ�HYHQWV��-XVWLFH�.DJDQ¶V�RSLQLRQ�KDV�PRUH�WR�VD\�DERXW�WKLV�
in a concluding paragraph:

Harris … declined to challenge in the trial court any aspect 
of Aldo’s training … . To be sure, Harris’s briefs in this 
Court raise questions about that training’s adequacy—for 
H[DPSOH�� ZKHWKHU� WKH� SURJUDPV� VLPXODWHG� VXI¿FLHQWO\�
diverse environments and whether they used enough 
blind testing (in which the handler does not know 
the location of drugs and so cannot cue the dog) … .  
Similarly, Harris here queries just how well Aldo performed 
in con trolled testing … . But Harris never voiced those doubts 
LQ�WKH�WULDO�FRXUW��DQG�FDQQRW�GR�VR�IRU�WKH�¿UVW�WLPH�KHUH�74

71 United States v. Kitchell, 653 F.3d 1206, 1224 (10th Cir. 2011) (quoting 
U.S. v. Ludwig, 641 F.3d 1243, 1252 (10th Cir. 2011)).

72 Harris, 133 S. Ct. at 1057.
73 In U.S. v. Poole��1R��&5��������0:%�������:/����������DW����	�Q���

(N.D. Iowa, Apr. 18, 2013), both defense and prosecution canine experts “indicated 
there are no uniform standards or tests a dog and its handler must complete to become 
µFHUWL¿HG¶�LQ�QDUFRWLFV�GHWHFWLRQ�´

74 Harris, 133 S. Ct. at 1058. . In United States v. Ludwig, 641 F.3d 1243, 1253 
���WK�&LU���������DQ�H[SHUW�WHVWL¿HG�WKDW�WKH�&DOLIRUQLD�1DUFRWLF�&DQLQH�$VVRFLDWLRQ��
ZKLFK�FHUWL¿HG�WKH�KDQGOHU�DQG�GRJ�LQ�WKDW�FDVH��³XVHV�WHVWV�VSHFL¿FDOO\�GHVLJQHG�WR�
reveal whether a dog unconsciously cues to his handler rather than drugs.”
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This certainly means that the defense must attempt to investigate the 
TXDOLW\�RI�WKH�WUDLQLQJ�DQG�FHUWL¿FDWLRQ�V\VWHPV�EHLQJ�XVHG��HYHQ�LI�WKDW�
was not done in Harris.75 The problem will be for defense counsel to get 
SDVW�WKH�IDoDGH�RI�D�V\VWHP�WKDW�KDV�PDQ\�UHDVRQV�WR�KHOS�RI¿FHUV�NHHS�
their jobs and salaries. 

iX. what qualifies as Proof from controlled settings? 

Justice Kagan states that if “the State has produced proof from 
controlled settings that a dog performs reliably in detecting drugs, and 
the defend ant has not contested that showing, then the court should 
¿QG�SUREDEOH�FDXVH�´76 Training records are not the sort of “proof from 
FRQWUROOHG� VHWWLQJV´� WKDW� ZRXOG� HYHU� VDWLVI\� D� IRUHQVLFV� RU� VFLHQWL¿F�
inquiry into a dog’s abilities. Thus, the Justice’s language accepts 
WKDW�PDQ\� WUDLQLQJ� DQG� FHUWL¿FDWLRQ� SURJUDPV� DUH� FRQWUROOHG� VHWWLQJV��
regardless of the absence of national or even generally accepted standards 
for either, and regardless of the frequent lack of transparency. Indeed, 
VXFK�HQYLURQPHQWV�RIWHQ� LQYROYH�SUDFWLFHV� WKDW� VFLHQWL¿F�DQG� IRUHQVLF�
researchers regard as woefully lacking in adequate controls, and often 
the only control involved is that outside observers are prohibited from 
DWWHQGLQJ��PXFK�OHVV�¿OPLQJ��WUDLQLQJ�RU�FHUWL¿FDWLRQ�HYHQWV��

Trainers may permit practices, such as pointing, intended to get 
a dog to sniff in a certain area, despite research indicating that gestures 
and verbal encouragement may become commands for the dog to alert.77 
 

75 With regard to a sniff of a line of packages at a hotel, a Florida appellate 
court stated:

Although [the Supreme Court’s opinion in Harris] allows for 
HYLGHQFH� RI� D� GRJ¶V� FHUWL¿FDWLRQ� RU� WUDLQLQJ� WR� SUHVXPSWLYHO\�
establish probable cause, we believe that it is preferable to provide 
DGGLWLRQDO� LQIRUPDWLRQ� DV� WR� WKH� LGHQWLW\� RI� WKH� RUJDQL]DWLRQ� WKDW�
FHUWL¿HG� WKH� .���� WKH� GDWHV� RI� WKDW� FHUWL¿FDWLRQ�� DQG� DGGLWLRQDO�
subsequent training.

)ORULGD�Y��*UXH��1R���'��������������:/����������DW����)OD��'LVW��&W��$SS��
Oct. 11, 2013). An indigent defendant may have problems getting a court to provide 
the necessary assistance to obtain an expert to challenge a dog’s reliability. Rivers v. 
7H[DV��1R��������������&5�������:/����������DW����7H[�$SS��$SU�������������

76 Harris, 133 S. Ct. at 1058 (emphasis added).
77 See Bird, supra note 66, at n. 134 (“voice or physical signals can 

compromise a dog’s objectivity and impermissibly lead the dog to alert at the suspected 
LWHP�RU�SHUVRQ´���)RU�D�VFLHQWL¿F�SHUVSHFWLYH�see�9��6]HWHL�HW�DO���When Dogs Seem 
to Lose Their Nose: An Investigation on the Use of Visual and Olfactory Cues in 
Communicative Context Between Dog and Owner. 83(2) applied animal BehaV. sCi. 
���������������
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If the same individual placed the drugs at a number of locations on a 
training day, the dog may soon be tracking the scent of the person who 
placed the drugs, or dogs that have previously covered the course.78 In 
a 2010 case from the federal district of Kansas, a handler testifying as 
D�GHIHQVH�H[SHUW�FULWLFL]HG�WKH�UHFRUGV�RI� WKH�GRJ�LQ� WKH�FDVH�³IRU�QRW�
indicating when the handler knew the location of the target odor and 
when he did not, so as to evaluate when ‘cues’ may have been given 
… .”79 The district court nevertheless concluded that the dog had given 
valid alerts both outside and inside the vehicle.80

Although “a very low percentage of false positives is not 
QHFHVVDULO\�IDWDO�WR�D�¿QGLQJ�WKDW�D�GUXJ�GHWHFWLRQ�GRJ�LV�SURSHUO\�WUDLQHG�
DQG�FHUWL¿HG�´81 it has been noted that “[t]his analysis would change, it 
would seem, if the challenged drug dog made several false positive alerts 
GXULQJ�WKH�WUDLQLQJ�DQG�FHUWL¿FDWLRQ�SURFHVV��WKDW�LV��ZKHUH�D�controlled 
setting obviates the residual odor argument.”82 In fact, the authors would 
note that training environments have a considerable amount of target 
odor due to material being placed for training purposes. 

$�6HYHQWK�&LUFXLW�FDVH�SUHYLRXVO\�FLWHG�UHJDUGLQJ�¿HOG�UHFRUGV��
U.S. v. Funds in the amount of $100,120,83 involved a dog’s alerting to 
currency and the government’s institution of a forfeiture action. A defense 
expert who had formerly been a trainer interpreted the training records 
in question as indicating that a dog had once alerted to uncontaminated 
currency. The circuit court said that in Harris, the “Supreme Court 
VSHFL¿FDOO\�HQYLVLRQHG�DWWDFNV�RQ� WKH�GUXJ�GRJ¶V� WUDLQLQJ�´�DQG�QRWHG�
that “[i]f Deny did alert to untainted currency during one of the three 
times he was tested, then that fact … . could cause a trier of fact to 
doubt Deny’s reliability.”84 Another defense expert, a forensic scientist, 
VDLG�WKDW�WKH�IDLOXUH�WR�WUDLQ�XQGHU�GRXEOH�EOLQG�WHVWLQJ�FRQGLWLRQV�FRXOG�
result in the dog in question being cued. The circuit court also observed:

78 State v. Foster, 225 P.3d 830, 835 (Or. 2010).
79� 8QLWHG�6WDWHV� Y��%HOWUDQ�3DODIR[�� ����)�� 6XSS�� �G� ������ ����� �'��.DQ��

2010). The defense also argued that putting the dog’s nose against a source so as to 
direct its attention was cueing, but the prosecution argued that this was only a way of 
directing the dog’s attention. Id.�DW���������

80 Id. at 1160.
81� 8QLWHG� 6WDWHV� Y�� 'LD]�� ��� )��G� ����� ���� ��WK� &LU�� ������ �citing United 

6WDWHV�Y��6SHW]������)��G��������������WK�&LU����������,Q�Spetz, one of the searching 
dogs, Randy, “had been correct in only 2 of 6 instances.” 721 F.2d 1457, 1464 (1983). 
However, the court held “[e]ven though ‘Randy’ was neither experienced nor habitually 
DFFXUDWH�� KLV� DOHUW� FRXOG� VWLOO� SURSHUO\� EH� UHFRJQL]HG� DV� HYLGHQFH� FRUURERUDWLQJ� WKH�
independent alert of a dog with a more reliable record.” Id.

82 Ohio v. Nguyen, 811 N.E.2d 1180, 1190 (Ohio Ct. App. 2004) (emphasis 
added).

83 United States v. Funds in the amount of $100,120, 730 F.3d 711 (7th Cir. 
2013).

84 Id. at 724.
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Similarly, Kroyer [the defense expert who had been 
a trainer] avers that a drug dog trained on illicit street 
FRFDLQH�UDWKHU�WKDQ�SXUH�SVHXGR�FRFDLQH�PXVW�EH�SURRIHG�
off of the odors of the agents used in creating or ‘cutting’ 
FRFDLQH��IRU�H[DPSOH��EDNLQJ�VRGD�RU�YLWDPLQ�%����� WR�
ensure that the dog can distinguish cocaine from these 
other odors. King states that Deny was trained with 
currency tainted by illegal drugs. And the training log 
indicates that Deny was not proofed off of the odors 
of the agents commonly used in ‘cutting’ cocaine (but 
which are common household products) because the log 
FRQWDLQV�DOO�RI�'HQ\¶V�SUH�FHUWL¿FDWLRQ�WUDLQLQJ�VHDUFKHV�
and none of the entries involve testing Deny against any 
of the agents used in ‘cutting’ the cocaine. Thus, Kroyer’s 
averments on this issue provide an additional reason to 
think that Deny’s training was inadequate.85

$V�WR�FHUWL¿FDWLRQ��ERWK�GHIHQVH�H[SHUWV�QRWHG�WKDW�WKH�FDQLQH�WHDP�KDG�
EHHQ�FHUWL¿HG� LQ�KRXVH�E\� WKH�&KLFDJR�3ROLFH�'HSDUWPHQW��ZKLFK� WKH�
FLUFXLW�FRXUW�VDLG�PLJKW�QRW�EH�VXI¿FLHQW�E\�LWVHOI�WR�GLVSXWH�UHOLDELOLW\��
EXW�FRXOG�KDYH�VRPH�VLJQL¿FDQFH�ZKHQ�FRPELQHG�ZLWK�RWKHU�UHOLDELOLW\�
issues raised. 

The failure of training to deal with possible problems, cueing 
and otherwise, has resulted in suppression of canine evidence. In a 2009 
$UL]RQD�FDVH��DQ�RI¿FHU�WHVWL¿HG�WKDW�KLV�GRJ�KDG�DOHUWHG�WR�D�VFHQW�DW�
WKH�GULYHU¶V�GRRU��7KH�GHIHQVH�H[SHUW�KDG�WHVWL¿HG�WR�LQDGHTXDFLHV�LQ�WKH�
dog’s training, and the trial court stated: 

7KH�FHUWL¿FDWLRQ�UHFRUGV�RI� WKLV�GRJ�VXJJHVW�D�SRVVLEOH�
problem—the dog was being cued or had a tendency 
to alert on blank vehicles. The real world records 
substantiate this concern unless it is accepted that actual 
drugs or residual odor was present in virtually all of the 
vehicles searched. Even if residual odor accounted for 
DOPRVW�DOO�RI�WKH�IDOVH�DOHUWV�LQ�WKH�¿HOG��KRZHYHU��ZKDW�
FDXVHG�WKH�IDOVH�DOHUW�GXULQJ�WKH�FHUWL¿FDWLRQ�SURFHVV�LI�
not cueing or some improper procedure that had to be 
corrected?86

85 Id. at 725.
86� $UL]RQD�Y��:ULJKW��1R����&$�&5���������������:/����������DW��������

�$UL]��&W��$SS��������
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7KH� WULDO� FRXUW�� UHÀHFWLQJ� WKH� H[SHUW¶V� RSLQLRQV�� FRQFOXGHG� WKDW� WKH�
FHUWL¿FDWLRQ� SURFHVV� KDG� QRW� HOLPLQDWHG� LQDGYHUWHQW� RU� XQFRQVFLRXV�
FXHLQJ� E\� WKH� GRJ¶V� KDQGOHU�� 7KH� H[SHUW� KDG� WHVWL¿HG� WKDW� WUDLQLQJ�
FRXOG�KDYH�FRUUHFWHG�WKH�FXHLQJ�SUREOHP��7KH�$UL]RQD�DSSHOODWH�FRXUW�
DI¿UPHG�D�PRWLRQ�WR�VXSSUHVV�87 It is not clear if a high tendency to alert 
LQ� WKH�¿HOG�� VXEVWDQWLDOO\�PRUH� WKDQ� IRXQG�ZLWK�RWKHU�GRJV� LQ� VLPLODU�
locations, would qualify under Justice Kagan’s acknowledgement that 
¿HOG�UHFRUGV�³PD\�VRPHWLPHV�EH�UHOHYDQW�«��´88

X. redaction of training and certification records 

The possibility that Harris will result in keeping minimal 
¿HOG� UHFRUGV� KDV� DOUHDG\� EHHQ�PHQWLRQHG�� 7KH� VDPH�PD\� EH� WUXH� RI�
WUDLQLQJ�DQG�FHUWL¿FDWLRQ�UHFRUGV��7KH�1LQWK�&LUFXLW�FRQVLGHUHG�D�ERUGHU�
checkpoint case that required the court “to explore emerging parameters 
IRU�WKH�FRQVWLWXWLRQDO�XVH�RI�GUXJ�GHWHFWLRQ�GRJV�´89  What is emerging 
for the circuit court is how lower courts will be interpreting Harris 
and Jardines. On February 28, 2010, Jonathan Thomas approached a 
&XVWRPV�DQG�%RUGHU�3DWURO�FKHFNSRLQW�LQ�VRXWKHUQ�$UL]RQD��$�%RUGHU�
3DWURO�$JHQW�ZDV�RQ�GXW\�ZLWK�KLV�GUXJ�GHWHFWLRQ�GRJ��%HQ\�$��$IWHU�DQ�
alert by the dog, drugs were found in Thomas’s truck. Thomas objected 
to receiving heavily redacted training and performance evaluation 
UHFRUGV� FRQFHUQLQJ�%HQ\�$� DQG� KLV� KDQGOHU��7KH� GLVWULFW� FRXUW� MXGJH�
UXOHG� WKDW� WKH�JRYHUQPHQW¶V� OLPLWHG�GLVFORVXUHV� VDWLV¿HG� LWV�GLVFRYHU\�
obligations and denied the motion to suppress. Thomas was found guilty 
of conspiracy with intent to distribute marijuana. On appeal, Thomas 
advanced several arguments including that the dog’s reliability had not 
been established because only heavily redacted records concerning the 
dog’s, and the handler’s, training and experience in narcotics detection 
KDG�EHHQ� VXSSOLHG� WR� WKH� GHIHQVH��7KH�1LQWK�&LUFXLW� VXPPDUL]HG� WKH�
records that were produced as follows:

Such records show that LeBlanc and Beny–A had 
DWWHQGHG�\HDUO\�FHUWL¿FDWLRQ�SURJUDPV�IURP�WKH�%RUGHU�
3DWURO� DQG� ZHUH� XS�WR�GDWH� DW� WKH� WLPH� RI� WKH� VHDUFK��
Biweekly logs, called green sheets, were also produced. 
7KH� WHDP¶V� SHUIRUPDQFH� GXULQJ� HLJKW�KRXU�FRQWUROOHG�
evaluations was scored on a scale of one to six—the 
higher the score, the worse the performance. At least 
RQH�UHFRUG�DQDO\]HG�DW�WKH�VXSSUHVVLRQ�KHDULQJ�UHYHDOHG�

87 Id.�DW���
88 Harris, 133 S. Ct. at 1057.
89 United States v. Thomas, 726 F.3d 1086, 1087 (9th Cir. 2013).
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marginal performance in “search skills.” The team 
UHFHLYHG�D�������+DG�LW�EHHQ�RQH�WHQWK�RI�D�SRLQW�KLJKHU�
it would have been “a failing score.” The redactions 
obscure comments on nearly every page of the records. 
$V� WR�ZKDW� LV� EHQHDWK� WKH� EODFNHG�RXW� SDUDJUDSKV�� WKH�
defendant, district judge, this court, and even the Border 
Patrol’s custodian of records are entirely in the dark.90

The circuit court noted that it had dealt with discovery of police canine 
records ten years earlier. In U.S. v. Cedano-Arellano it had held, 
in response to a discovery request in a motion to suppress, that the 
government had to supply the defendant with the handler’s log, training 
UHFRUGV� DQG� VFRUH� VKHHWV�� FHUWL¿FDWLRQ� UHFRUGV�� DQG� WUDLQLQJ� VWDQGDUGV�
and manuals pertaining to the dog. This, according to the 2003 decision, 
ZDV�LPSRUWDQW�IRU�WKH�GHIHQGDQW�WR�SUHSDUH�³HIIHFWLYH�FURVV�H[DPLQDWLRQ�
of the dog’s handler.”91  Further, in U.S. v. Cortez-Rocha, the circuit 
court had held that these disclosures are mandatory if the government 
seeks to rely on a dog alert as the evidentiary basis for a search.92 

In U.S. v. Thomas, The Ninth Circuit saw the Supreme Court’s 
decision in Harris as echoing its own perspective in that Justice Kagan 
states that a defendant must be afforded the opportunity to challenge 
³HYLGHQFH� RI� D� GRJ¶V� UHOLDELOLW\�� ZKHWKHU� E\� FURVV�H[DPLQLQJ� WKH�
WHVWLI\LQJ�RI¿FHU�RU�E\�LQWURGXFLQJ�KLV�RZQ�IDFW�RU�H[SHUW�ZLWQHVVHV�´93  
The court quoted Justice Kagan’s language about how a defendant 
³PD\�FRQWHVW�WKH�DGHTXDF\�RI�D�FHUWL¿FDWLRQ�RU�WUDLQLQJ�SURJUDP�«��´94 
(YHQ�LI�WKHUH�ZDV�VRPH�VHQVLWLYLW\�WKDW�MXVWL¿HG�UHGDFWLQJ�WKH�UHFRUGV��
WKH�1LQWK�&LUFXLW�QRWHG�WKDW�WKLV�FRXOG�KDYH�EHHQ�GHDOW�ZLWK�E\�DQ�LQ�
camera review. There may in fact be good reasons for some redaction 
RI�UHFRUGV��WKRXJK�PRVWO\�¿HOG�UHFRUGV��VXFK�DV�WKH�QHHG�WR�SURWHFW�WKH�
SULYDF\�RI�LQGLYLGXDOV�LQYROYHG�LQ�DQ�LQYHVWLJDWLRQ�RU�WR�NHHS�VSHFL¿F�
GHSOR\PHQW�SURWRFROV�FRQ¿GHQWLDO��EXW�WKHVH�UHDVRQV�FDQ�EH�GHVFULEHG�
and discussed in chambers. 

The government also argued that even if there was a violation of 
Thomas’s rights, the error was harmless. Because no court had access 
to the complete records, the Ninth Circuit concluded that it could not be 
said that the records would not have changed the ultimate determination 

90 Id. at 1096.
91� 8QLWHG�6WDWHV�Y��&HGDQR�$UHOODQR������)��G������������WK�&LU��������
92� 8QLWHG�6WDWHV�Y��&RUWH]�5RFKD������)��G��������WK�&LU��������
93� ����6��&W��DW�������3URIHVVRU�7DVOLW]�KDV�DUJXHG�WKDW�WKLV�VWDWHPHQW�PXVW�

PHDQ� WKDW� WKH�GHIHQVH� VKRXOG�EH�DEOH� WR� LQWURGXFH� VFLHQWL¿F�HYLGHQFH�FRQFHUQLQJ�D�
GRJ¶V�EHKDYLRU��$QGUHZ�(��7DVOLW]��The Cold Nose Might Actually Know? Science and 
Scent Lineups, 28(2) Crim. Just. 4 56 (Summer 2013).

94 Harris, 133 S. Ct. at 1057.
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that the agents had probable cause to support the search. The Ninth 
Circuit reversed, holding that “the government’s failure to turn over 
D�IXOO�FRPSOHPHQW�RI�GRJ�KLVWRU\�GLVFRYHU\�ZDV�DQ�HUURU�WKDW�ZDV�QRW�
harmless … .”95 What the case does not say, however, is what records 
must be maintained, only that those that are maintained cannot be hidden 
from the defense. 

Xi. residual odor 

Justice Kagan’s opinion mentions residual odor twice. She states 
that a dog might alert to a residual odor of “drugs previously in the vehicle 
or on the driver’s person,” and in a footnote cites Pamphlet 190-12 of the 
Army Military Working Dog Program and Sandy Bryson’s book, Police 
Dog Tactics��ERWK�RI�ZKLFK�UHIHU�WR�VSHFL¿F�FDVHV�RI�UHVLGXDO�RGRU��6KH�
also notes that the Florida Supreme Court referred to Aldo’s false alert on 
the second stop involving Wheetley and Harris as an error and said that 
WKH�)ORULGD�FRXUW¶V�³VWDWHPHQW�UHÀHFWV�D�PLVXQGHUVWDQGLQJ��$�GHWHFWLRQ�
GRJ�UHFRJQL]HV�DQ�RGRU��QRW�D�GUXJ��DQG�VKRXOG�DOHUW�ZKHQHYHU�WKH�VFHQW�
is present … .”96 Courts have indeed accepted evidence regarding dogs 
alerting to residual odors.97 

Dogs used in wildlife detection may also detect residual odor, 
e.g., the place where an animal—a tortoise, a toad, a prairie dog—has 
been but is no longer. Research on dogs that detect desert tortoises 
IRXQG� WKDW� GRJV� XVHG� LQ� WKLV� ZRUN�� ZKHQ� UHZDUGHG� RQO\� IRU� ¿QGLQJ�
burrows where tortoises were actually present, became more accurate 
with time, and generally did not alert even to burrows that tortoises had 
left recently. The authors of the research stated:

95 Thomas, 726 F.3d 1086.
96 Id. at 1059.
97 See Maryland v. Cabral, 859 A.2d 285 (Md. Ct. Spec. App. 2004) (trained 

dog perhaps able to alert to drugs as long as 72 hours after their removal from vehicle 
or container); Idaho v. Braendle, 997 P.2d 634 (Idaho Ct. App. 2000) (Idaho appellate 
FRXUW� QRWHG� WKDW� ³WKH�KDQGOLQJ�GHWHFWLYH� WHVWL¿HG� WKDW�� LQ� KLV� RSLQLRQ��ZKHQ�&ODQF\�
alerted on a location where no drugs were found, that location had the residual odor of 
a drug that had previously been there and, with respect to the school lockers, clothing 
or other items in the lockers might have had a lingering odor of drugs”); United States 
Y��-RKQVRQ������)��G�������������G�&LU���������IHGHUDO�DSSHOODWH�FRXUW�QRWHG�WKDW�DQ�
“argument with respect to the problem of a dog detecting only the residual odors as 
opposed to the drugs themselves misconstrues the probable cause argument”); United 
States v. Unrue, No. 26,552, 1973 WL 14783 (testimony described a dog as having 
two alerts, one for residual odor and one where drugs were actually present).
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The reduction in error of commission over the course 
of the burrow trials is probably a function of learning, 
because the dogs improved their ability to differentiate 
between burrows without tortoises and burrows with 
tortoises. Over the course of the two phases of burrow 
WULDOV�� WKH� GRJV� UH¿QHG� WKHLU� VFHQW� SLFWXUH� RI� ZKDW�
constitutes “tortoise,” essentially unlearning tortoise 
residual scent. The dogs were not rewarded on false alerts 
(they were not corrected for false alerts, they were given 
neither positive nor negative reinforcement) and without 
reinforcement, the behavior of alerting on residual scent 
was extinguished.98

There is incentive to eliminate alerts to burrows with residual odor 
because “[f]ocusing effort to clear a burrow which contains scat and not 
a live tortoise can be environmentally destructive and counterproductive 
for the survey goals.”99 Unfortunately, as a result of Harris, there will be 
little incentive to pursue training approaches that take into account such 
VFLHQWL¿F�UHVHDUFK�LQ�FDQLQH�ODZ�HQIRUFHPHQW��

Xii. cueing 

Justice Kagan states: “And even assuming a dog is generally 
reliable, circumstances surrounding a particular alert may undermine the 
FDVH�IRU�SUREDEOH�FDXVH²LI��VD\��WKH�RI¿FHU�cued the dog (con sciously or 
not), or if the team was working under unfamiliar conditions.”100 Cueing 
FDQ��IRU�SUHVHQW�SXUSRVHV��EH�GH¿QHG�DV�WKH�SKHQRPHQRQ�RI�D�KDQGOHU��
or another person or item in a dog’s presence,101 providing a conscious 
or unconscious signal that induces the dog to perform a trained behavior 

98 Mary E. Cablk & Jill S. Heaton, Accuracy and Reliability of Dogs in 
Surveying for Desert Tortoise (Gopherus Agassizii), 16(5) eCologiCal appliCations 
�����������������������

99 mary e. CaBlK & russell harmon, Final report: Validation and 
deVelopment oF a CertiFiCation program For using K9s to surVey desert tortoises, 
rC-200609, estCp proJeCt (2011), available at KWWS���ZZZ�VHUGS�RUJ�3URJUDP�
$UHDV�5HVRXUFH�&RQVHUYDWLRQ�DQG�&OLPDWH�&KDQJH�1DWXUDO�5HVRXUFHV�$ULG�/DQGV�
(FRORJ\�DQG�0DQDJHPHQW�5&��������5&�������.

100 Harris������6��&W��DW����������HPSKDVLV�DGGHG���-XVWLFH�.DJDQ�DOVR�UHIHUV�
WR� WKH�)ORULGD�6XSUHPH�&RXUW¶V�DUJXPHQW� WKDW�¿HOG� UHFRUGV�FRXOG�KHOS�H[SRVH�VXFK�
problems as a handler’s tendency to cue. Id. at 1055.

101 In a 2009 California case, cueing was mentioned as possibly coming 
from persons watching the lineup other than the handler. California v. White, 2009 
:/����������&DO��&W��$SS���������GLPLQLVKHG�OLNHOLKRRG�RI�WKLUG�SDUW\�FXHLQJ�ZKHUH�
observers were distant from actual test). Cueing could also come from the suspect’s 
behavior. See F.J.J. BuytendiJK, the mind oF the dog,100 (1936).

http://www.serdp.org/Program-Areas/Resource-Conservation-and-Climate-Change/Natural-Resources/Arid-Lands-Ecology-and-Management/RC-200609/RC-200609
http://www.serdp.org/Program-Areas/Resource-Conservation-and-Climate-Change/Natural-Resources/Arid-Lands-Ecology-and-Management/RC-200609/RC-200609
http://www.serdp.org/Program-Areas/Resource-Conservation-and-Climate-Change/Natural-Resources/Arid-Lands-Ecology-and-Management/RC-200609/RC-200609


Journal of Animal & Natural Resource Law, Vol. X26

SDWWHUQ� WKDW� PLPLFV� D� WUDLQHG� ¿QDO� DOHUW�102� 6SHFL¿FDOO\� ZLWK� UHJDUG�
to drug detection dogs: “Handler cues are conscious or unconscious 
signals given from the handler that can lead a detection dog to where 
the handler thinks drugs are located.”103 Research on explosives and 
narcotics detection dogs has established that detection dogs can indeed 
be cued. In a study conducted by three researchers at the University of 
California at Davis, 17 of 18 dogs alerted in a controlled environment 
where there were no drugs and the likelihood of residual odor was almost 
nonexistent but the handlers had been told that drugs were present. The 
researchers concluded that the handlers had cued their dogs.104

Hand gestures have been found to affect a dog’s choice of food 
bowls,105 and have been discussed as possible cues in court cases. One 
VWXG\�� KRZHYHU�� IRXQG� WKDW� GRJV� LQWHUSUHW� SRLQWLQJ� JHVWXUHV� ÀH[LEO\��
sometimes as providing information but not necessarily as a command.106 
7KHUH� LV� VFLHQWL¿F� HYLGHQFH� WKDW� GRJV�PD\� LJQRUH� WKHLU� RZQ� VHQVH�RI�
smell as a result of receiving a pointing gesture from an adult.107 

In a South Dakota case, the handler argued that hand signals he 
used with his dog were to indicate a search pattern intended to get the dog 
WR�VQLII�KLJK�DQG�ORZ�RQ�D�YHKLFOH��QRW�WR�FXH�WKH�GRJ��7KH�KDQGOHU�WHVWL¿HG�
that the signals were approved under ICPSD (International Congress of 
Police Service Dogs) standards. A defense witness, a U.S. Army canine 
handler and trainer, disagreed, saying that hand signals and the body 
position of the handler in the case may have caused the dog to alert, even 
if the handler did not intend to make the dog alert. The court declined 

102 United States v. $80,760 in U.S. Currency, 781 F. Supp. 462, 478, n.36 
(N.D. Tex. 1991) (citing United States v. Trayer, 898 F.2d 805 (D.C. Cir. 1990)), where 
D� UHWLUHG�%DOWLPRUH� SROLFH� GRJ� WUDLQHU� KDG� WHVWL¿HG� WKDW� LW� LV� SRVVLEOH� IRU� D� KDQGOHU�
through voice or physical cues to compromise a dog’s objectivity.

103 Ohio v. Nguyen, 811 N.E.2d 1180, 1195, n. 109 (Ohio Ct. App. 2004).
104 Lisa Lit et al., Handler Beliefs Affect Scent Detection Dog Outcomes, 14 

animal Cognition, 387–394 (2011). The authors of the present article acknowledge 
that they incorrectly expected that the U.S. Supreme Court would refer to this study, 
mentioned in a number of briefs, in deciding Harris. John J. Ensminger & L.E. Papet, 
U.S. Supreme Court to Hear Two Police Canine Cases in Fall Term, 248 n.y.l.J. 4, 
28 (2012).

105 Handling of a food bowl with little food in it apparently caused a dog 
in an experimental setting to choose the bowl handled over one with much more 
food. See 6DUDK� 0DUVKDOO�3HVFLQL� HW� DO��� Do Dogs (Canis lupus familiaris) Make 
Counterproductive Choices Because They Are Sensitive to Human Ostensive Clues?, 
7(4) plosone, e35437 (2012). The same researchers found that a combination of 
JD]LQJ�EDFN�DQG�IRUWK�DW�D�GRJ��ZKLOH�VSHDNLQJ�WR�LW��ZDV�PRUH�OLNHO\�WR�LQÀXHQFH�D�
GRJ¶V�FKRLFH�RI�IRRG�ERZOV�WKDQ�JD]LQJ�RU�VSHDNLQJ�DORQH�

106 See Linda Scheider et al., Do Domestic Dogs Interpret Pointing as a 
Command?, 16(3) animal Cognition����������������

107 Id. at 371 (explaining why their results might be inconsistent with the 
HDUOLHU�UHVXOWV�RI�9��6]HWHL�HW�DO���supra�QRWH����DW����������
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WR� UHYHUVH�PHUHO\�EHFDXVH� WKHUH�ZDV�FRQÀLFWLQJ�H[SHUW� WHVWLPRQ\�108 In 
a 2008 federal district court case, a defense witness, a professional dog 
trainer, took issue with the use of a “detail pass” in a sweep “because he 
contends that dogs are improperly cued during detail passes.”109 

Although in the future police are not likely to feel obligated 
WR�PDLQWDLQ�FRPSUHKHQVLYH�¿HOG�UHFRUGV�110 and the prosecution is not 
required to automatically produce them, the defendant may still be able 
WR�LQWURGXFH�HYLGHQFH�RI�FXHLQJ��7KLV�PD\�FRPH�IURP�¿HOG�UHFRUGV��EXW�
LW� LV�PRUH�RIWHQ�GHWHFWHG�LQ�GDVKERDUG�YLGHR�FDPHUD�UHFRUGV�RI�WUDI¿F�
stops, discussed below.111 

7KH� ¿QDO� UHIHUHQFH� WR� FXHLQJ� LQ� WKH�Harris opinion involves 
training:

To be sure, Harris’s briefs in this Court raise questions 
about that training’s adequacy—for example, whether the 
SURJUDPV� VLPXODWHG� VXI¿FLHQWO\� GLYHUVH� HQYLURQPHQWV�
and whether they used enough blind testing (in which 
the handler does not know the location of drugs and so 
cannot cue the dog). Similarly, Harris here queries just 
how well Aldo performed in con trolled testing… . But 
Harris never voiced those doubts in the trial court, and 
FDQQRW�GR�VR�IRU�WKH�¿UVW�WLPH�KHUH�112

This leaves open the possibility that the absence of blind testing could 
indicate that training was inadequate, though the issue did not have to 
be addressed by the Supreme Court because it had not been properly 

108 See South Dakota v. Guerra, 772 N.W.2d 907 (2009). See international 
patrol dog Competition regulations (Wendell Nope, trans.) (Feb. 25, 2008) available 
at KWWSV���ZZZ�JVGFD�ZGD�RUJ�GRFXPHQWV�SGI�ZSR�ZSR�SGI (stating that commands 
may be given by voice or hand signal, but limits commands to two to perform a task).

109 United States v. Brooks, 589 F.Supp.2d 618, 625 (E.D. Va. 2008) (court 
FRQFOXGHG��EDVHG�RQ�WRWDOLW\�RI�WKH�FLUFXPVWDQFHV��WKDW�³WKH�WUDLQLQJ�DQG�FHUWL¿FDWLRQ�
RI�'HER�DQG�7URRSHU�+RPLDN�ZDV�VXI¿FLHQW�WR�SURYLGH�SUREDEOH�FDXVH�WR�VHDUFK�DIWHU�
an alert”).

110� /DZ�HQIRUFHPHQW�RI¿FHUV�DOO�NHHS�GHSOR\PHQW�UHFRUGV� WR�VRPH�GHJUHH��
They will certainly record any evidence gathered and any citations or arrests made 
during a shift. What they should but may not often do is record each deployment and 
WKH�RXWFRPH�RI�WKDW�GHSOR\PHQW��DQG�HDFK�DOHUW�DQG�WKH�RXWFRPH�RI�WKH�DOHUW��$W�WUDI¿F�
stops, where a dog fails to alert while the license and registration are being processed, 
WKH�RQO\�UHFRUG�PD\�EH�WKH�VWRS�LWVHOI��QRW� WKH�GHSOR\PHQW�RI� WKH�GRJ��2I¿FHUV� WKDW�
take dogs to school parking lots will often have multiple alerts, resulting in multiple 
searches of cars in the lot by school administrators, yet police records will often show 
those searches that produced drugs, while school records may indicate many more cars 
were searched.

111 Felders v. Bairett, 885 F.Supp.2d 1191 (D. Utah 2012).
112 Florida v. Harris, 133 S. Ct. 1050, 1058 (2013) (emphasis added).

https://www.gsdca-wda.org/documents/pdf/wpo/wpo.pdf
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raised. This is a reprimand of defense counsel. Because lawyers often 
underestimate the importance of canine evidence, they fail to make even 
a cursory analysis of certain aspects of the dog’s background. An inquiry 
should involve learning about the dog’s breed, acquisition, training, 
WHVWLQJ��FHUWL¿FDWLRQ��GHSOR\PHQW�KLVWRU\��UHFRUGNHHSLQJ��DQG�UHVXOWV�113 

Cueing arguments generally refer to actions of the handler 
inducing the dog to indicate or alert, but one case involved testimony 
that the dog looked at the handler instead of at the car the dog was 
VXSSRVHG�WR�EH�VQLI¿QJ��PHDQLQJ��DFFRUGLQJ�WR�D�ZLWQHVV�WKDW�WKH�GRJ�
was seeking “guidance or input” from the handler. Another witness, 
KRZHYHU�� WHVWL¿HG� WKDW� WKH� GRJ� KDG� QRW� ORRNHG� DW� WKH� KDQGOHU� DV�
constantly as would be required to establish cueing.114 A dog’s seeking 
of information or direction from a handler is something that defense 
counsel, or a defense expert, should look for in a video of an incident. 

Xiii. VideotaPes ProVide eVidence of cueing

Most successful challenges based on cueing arguments result 
from videotapes of the sniff. In a case arising in Nebraska, a federal 
GLVWULFW�FRXUW�GHVFULEHG�DQ�DOHUW�DW�D�WUDI¿F�VWRS�DV�IROORZV��

7URRSHU�'XLV�WHVWL¿HG�WKDW�LQ�WKLV�FDVH�5REELH�³DOHUWHG´�WR�
WKH�SUHVHQFH�RI�GUXJV�E\�VQLI¿QJ�PRUH�LQWHQVHO\�DURXQG�
certain areas of the car, but he acknowledged that such 
³DOHUW´�EHKDYLRU�ZDV�VXEWOH�DQG�PLJKW�RQO\�EH�UHFRJQL]HG�
by himself or another person who was familiar with 
Robbie’s tendencies. Although Robbie was trained to 
“indicate” (by scratching) when he located the strongest 
source of the drug odor, he did not do so in this case. 
'HIHQGDQWV¶� H[SHUWV� WHVWL¿HG� WKDW� WKH� ³DOHUW´� EHKDYLRU�
described by Trooper Duis could easily be attributed 
to his “cueing” of the animal, either intentionally or 
unintentionally, by changing the leash from one hand to 
the other, by stopping, by blocking the way, or by other 
actions. They saw nothing on the videotape to indicate 
that Robbie had detected the presence of drugs.115

113 That breed can be relevant in the effectiveness of a drug detection dog is 
indicated in a forensic study in which the authors of this paper participated. The study 
involved 1,219 searching tests performed by German shepherds, Labrador retrievers, 
English Cocker spaniels, and a variety of terriers. The German shepherds performed 
VWDWLVWLFDOO\�EHWWHU�WKDQ�RWKHU�EUHHGV��7DGHXV]�-H]LHUVNL�HW�DO��(I¿FDF\�RI�GUXJ�GHWHFWLRQ�
by fully-trained police dogs varies by breed, training level, type of drug and search 
environment, 237 ForensiC sCienCe international 112 (2014). 

114� 8�6�� Y��*DVWHOR�$UPHQWD��1R�� ����&5���� �����:/� �������� �'��1HE��
Apr. 8, 2010) (detailing magistrate’s recommendations).

115 U.S. v. Heir, 107 F. Supp. 2d 1088, 1091 (D. Neb. 2000).
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The court said that “there must be an objectively observable ‘indication’ 
by the dog of the presence of drugs,” and concluded, granting a motion 
to suppress evidence, that the “dog’s actions did not positively signal 
the presence of drugs inside the vehicle.”116

A decision of the South Dakota Supreme Court involved a 
defense expert’s conclusion that a dog’s “indication at the trunk was 
cued.”117 The handler insisted he had not cued or caused the dog’s 
aggressive indication.118�7KH�FRXUW�DI¿UPHG��VWDWLQJ�WKDW�³ZH�DUH�QRW�OHIW�
ZLWK�D�GH¿QLWH�DQG�¿UP�FRQYLFWLRQ�WKDW�WKH�FLUFXLW�FRXUW�HUUHG�LQ�¿QGLQJ�
that the drug dog indicated the odor of an illegal substance.”119 Justice 
Meierhenry, concurring in part and dissenting in part, noted that “we 
require an accurate calibration of technical devices in detecting alcohol 
or illegal substances,” and that “we should also require the necessity 
RI�D�FOHDU�LQGLFDWLRQ�IURP�D�GUXJ�GRJ�EHIRUH�¿QGLQJ�SUREDEOH�FDXVH�WR�
search.”120

In another decision of the South Dakota Supreme Court, a drug 
GHWHFWLRQ�GRJ�ZDV�IRXQG�WR�EH�UHOLDEOH�EDVHG�RQ�FHUWL¿FDWLRQ�DQG�WUDLQLQJ��
7KH�FRXUW� VDLG� WKH�HYLGHQFH�ZDV�VXI¿FLHQW� WR�VXSSRUW� WKH� WULDO�FRXUW¶V�
¿QGLQJ�WKDW�WKH�GRJ�JDYH�DQ�LQGLFDWLRQ�WR�WKH�SUHVHQFH�RI�GUXJV�121 Justice 
0HLHUKHQU\�� DJDLQ� GLVVHQWLQJ�� VDLG� WKDW�ZKHQ� D�ZHOO�WUDLQHG�QDUFRWLFV�
detection dog smells drugs, “its trained response should be obvious not 
only to its handler but also to a reasonable and prudent person.”122 His 
dissent described the videotape of the dog in the case:

A review of the trooper’s videotape shows nothing close 
WR�DJJUHVVLYH�VFUDWFKLQJ�RU�ELWLQJ�RU�EDUNLQJ�E\�.D]��7KH�
VQLI¿QJ�GRJ�FLUFOHV�WKH�YHKLFOH��SDXVHV�LQ�VSRWV�EXW�QHYHU�
VFUDWFKHV��,W�SDXVHV�EULHÀ\�DW�WKH�WUXQN�RI�WKH�YHKLFOH�DQG�
RQO\�DIWHU�WKH�RI¿FHU�VD\V�³JLIW´�WR�WKH�GRJ�GRHV�LW�VKRZ�DQ�
LQWHUHVW�LQ�WKH�WUXQN�DQG�WKHQ�RQO\�E\�YHU\�EULHÀ\�QLSSLQJ�
at the bumper part of the vehicle under the trunk … .123

116 Id.
117 State v. Lockstedt, 695 N.W.2d 718, 728 (S.D. 2005).
118 Id. at 727 (quoting transcript of the trial).
119 Id. at 730.
120 Id.
121 State v. Nguyen, 726 N.W.2d 871 (S.D. 2007).
122 Id. at 887.
123 Id. at 886. “Gift” is a German word meaning poison, toxin, contraband, 

i.e., items the dog is trained to detect. Dogs acquired from Germany, such as certain 
VKHSKHUG�EUHHGV��RIWHQ�JHW�WKHLU�LQLWLDO�WUDLQLQJ�IURP�*HUPDQ�VSHDNLQJ�WUDLQHUV�ZKRVH�
FRPPDQGV�KDYH�WR�EH�OHDUQHG�E\�(QJOLVK�VSHDNLQJ�KDQGOHUV�
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,Q�D�FDVH�DULVLQJ�LQ�1HEUDVND��WKH�GHIHQVH�H[SHUW��D�GRJ�KDQGOHU��WHVWL¿HG�
WKDW�D�UHYLHZ�RI�WKH�YLGHRWDSH�RI�D�WUDI¿F�VWRS�LQGLFDWHG�WKDW�WKH�KDQGOHU�
in the case had “consciously or unconsciously sent clues suggesting a 
response to the dog.”124 The witness noted that the handler used gestures 
towards the sides and rear of the car with a stick, which the expert 
regarded as unnecessary. The handler raised his hand immediately before 
the dog sat, another possible indication of cueing. The court provided its 
own summary of the sniff: 

Deputy Wintle walks the dog around the car once and the 
dog jumps on and sniffs the vehicle. At the conclusion of 
one complete pass around the minivan, the dog attempts 
to return to the squad car, but is pulled back to the rear 
EXPSHU�E\�'HSXW\�:LQWOH��$W� WKH����PLQXWH�PDUN�� WKH�
GRJ�VLWV�EULHÀ\�RQ�WKH�JURXQG�DQG�'HSXW\�:LQWOH�DQG�WKH�
dog return to the squad car.125

The court found that the prosecution had not rebutted the defendant’s 
showing that the dog’s alert to drugs in the case was not reliable, and 
the testimony concerning cueing was “borne out by the court’s review 
of the handler’s conduct in the videotape.”126

In a case arising in Iowa, a defense expert went so far as to argue 
that “with 99% certainty” a dog did not detect drugs but was cued, a 
statement the court described as “ludicrous.”127

Nicely [the expert witness] presented videos of two 
different searches by drug dogs. In both instances, there 
was very little contact between the handler and the dog, 
and the handler remained behind the dog, allowing the 
dog to move around the vehicle. In this case, throughout 
the time Bauerly was taking Bosco around the vehicle, 
Bauerly repeatedly tapped the vehicle and said, “Drugs, 
check!” and “Drugs!” In addition, he walked backwards 
in front of the dog as they went around the vehicle. 
According to Nicely, these actions all cued Bosco to give 
a false indication on those areas.128

124� 8QLWHG�6WDWHV� Y��&KULVW\��1R�� ����&5����� �����:/��������� DW� �� �'��
Neb. Mar. 19, 2008).

125 Id.�DW���
126 Id.�DW�����7KH�H[SHUW�KDG�WHVWL¿HG�WKDW�WKH�FXHLQJ�FDPH�IURP�WKH�KDQGOHU¶V�

slowing of his pace. See also United States v. Clarkson, No. 2:06CR734, 2009 WL 
���������DW��� �'��8WDK�-XQH����������� �GHIHQVH�H[SHUW� VXJJHVWHG�FXHLQJ�EXW�DOVR�
argued dog was not well trained, a position the court accepted).

127� 8QLWHG�6WDWHV�Y��2OLYDUHV�5RGULJXH]������)��6XSS���G������������������
(N.D. Iowa 2010).

128 Id. at 1035.
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The prosecution’s expert, on the other hand, argued that patting a vehicle 
and saying words like, “Drugs! Drugs!” was a way of directing the dog 
to sniff a particular area. He reviewed the video of the sniff in the case 
DQG�WHVWL¿HG�WKDW�KH�VDZ�QR�HYLGHQFH�RI�FXHLQJ��7KH�FRXUW�FRQFOXGHG�WKDW�
to cue the dog to indicate on the boot where the drugs were eventually 
found, the handler would have had to know that there were drugs there in 
WKH�¿UVW�SODFH��7KH�VWXG\�E\�WKH�VFLHQWLVWV�DW�WKH�8QLYHUVLW\�RI�&DOLIRUQLD�
at Davis on handler beliefs and cueing established, however, that cueing 
can occur without handlers knowing where, or even if, drugs or drug 
odors are present.129 That study involved unconscious cueing, but it 
must also be stated that if a handler has determined to search a vehicle 
or other area, it is relatively easily to induce an alert.130 

XiV. front-door sniffs

On the same day that the Supreme Court heard arguments in 
Harris, it also heard arguments in Florida v. Jardines in which Justice 
Scalia’s majority opinion held that the “government’s use of trained 
police dogs to investigate the home and its immediate surroundings 
is a ‘search’ within the meaning of the Fourth Amendment.”131 Courts 
PD\�KDYH�WR�FRQVLGHU��RU�LQ�VRPH�MXULVGLFWLRQV�UHFRQVLGHU��ZKDW�TXDOL¿HV�
as a home for future residential sniff cases,132 and what additional 

129 Lit et al., supra note 104, at 388.
130 Jeffrey Weiner, Police K-9’s and the Constitution: What Every Lawyer 

and Judge Should Know, the Champion, $SU��������DW��������See also Terrance Huff, 
Lodging in Collinsville (with Michael Reichart), youtuBe.Com (Dec. 4, 2012) http://
ZZZ�\RXWXEH�FRP�ZDWFK"Y '�YIT8N=�[J��GHSRVLWLRQ�RI�DQ�RI¿FHU�LQ�D�FLYLO�VXLW���
7KH�RI¿FHU�GHVFULEHV�UHJXODUO\��³DW�OHDVW�����SUREDEO\�VDIHO\´��ZLSLQJ�PDULMXDQD�RQ�
car doors in motel parking lots in order to test his dog’s ability to detect the drug. 
Sometimes the owners of the vehicles know this is happening, but he acknowledges in 
the testimony that often they do not.

131� )ORULGD�Y�� -DUGLQHV������6��&W���������������� ��������$OWKRXJK�QHLWKHU�
Harris nor Jardines discuss the right of the “right of the people to be secure in their 
persons …,” it is worth noting that the Jardines is likely to be relevant in any case 
where the Fourth Amendment is implicated in the use of explosives detection dogs in 
public places such as transportation facilities and schools. Although sometimes these 
dogs are deployed at security checkpoints, certain dogs, such as vapor wake detection 
GRJV��DUH�VSHFL¿FDOO\�WUDLQHG�WR�IROORZ�VFHQW�LQ�WKH�DLU�RI�D�SXEOLF�SODFH�WR�D�VRXUFH��7KH�
*RYHUQPHQW�$FFRXQWDELOLW\�2I¿FH�KDV�UHSRUWHG�WKDW�LQ�HYDOXDWLRQV�RI�VXFK�SURJUDPV��
dogs sometimes miss the individual carrying explosives scent and identify innocent 
bystanders. u.s. goV’t aCCountaBility oFFiCe,� *$2��������� tsa eXplosiVes 
deteCtion Canine program: aCtions needed to analyze data and ensure Canine 
teams are eFFeCtiVely utilized 21 (2013) (see notations on part 2 video stills).

132� 8QLWHG�6WDWHV�Y��0F*XLUH��1R�����������������8�6��'LVW��/(;,6���������
DW��������'�6�'��2FW������������-DUGLQHV�UHTXLUHG�GHWHUPLQDWLRQ�RI�ZKHWKHU�WUDVK�WKDW�
ZDV�VHDUFKHG�ZDV�ZLWKLQ�WKH�FXUWLODJH���0LQQHVRWD�Y��6W��-RKQ��1R��$��������������
:/����������DW����0LQQ��&W��$SS��-XQH�����������QRWLQJ�WKDW�D�PRWHO�URRP�DIIRUGV�

http://www.youtube.com/watch?v=D3vfqUkZ8xg
http://www.youtube.com/watch?v=D3vfqUkZ8xg
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evidence supports probable cause when the use of a dog in the 
curtilage is unconstitutional.133 Arguments may also be advanced as to 
constitutionally protected areas that are not residences.134 A case arising 
in a federal district court in Iowa, U.S. v. Davis,135 decided after but with 
facts occurring before Jardines, concerned the sniff of an apartment door. 
The district court noted that an Eight Circuit case, U.S. v. Scott,136 had 
previously held that a dog sniff of an apartment doorframe in a common 
hallway did not constitute a search under the Fourth Amendment. 
The federal district court said that Jardines may call into question the 
validity of Scott��EXW�KHOG�WKH�RI¿FHUV�KDG�UHDVRQDEO\�UHOLHG�RQ�DSSHOODWH�
precedent, making the use of the dog not subject to exclusion.137 A case 
IURP�DQ�,OOLQRLV�IHGHUDO�GLVWULFW�FRXUW�LQYROYHG�DQ�RI¿FHU�WDNLQJ�D�GRJ�WR�
WKH�GRRU�RI�WKH�WKLUG�ÀRRU�DSDUWPHQW�RI�DQ�LQGLYLGXDO�WKDW�DQ�LQIRUPDQW�

guests “privileges of privacy” under State v. Perkins, 582 N.W.2d 876 (Minn. 1998), 
and citing Jardines ZLWK�UHJDUG�WR�FXUWLODJH��EXW�QRW�¿QGLQJ�Jardines dispositive of a 
sniff in a common corridor of a motel). Powell v. Florida, 120 So. 3d 577, 580 (Fla. 
Dist. Ct. App. 2013) (stating, in a case involving peering into the windows of a mobile 
home: “Our state and federal constitutions declare that homes—whether castles or 
cabins, mansions or mobile homes—are protected spaces that require a warrant or 
other lawful basis to justify a governmental intrusion.”); United States v. Jackson, 
728 F.3d 367 (4th Cir. 2013) (stating, in a case that did not involve use of a dog: “For 
VXUHO\�LI�EULQJLQJ�D�GUXJ�VQLI¿QJ�GRJ�RQWR�D�KRPH¶V�IURQW�SRUFK�LV�EH\RQG�WKH�VFRSH�RI�
the implied license that invites a visitor to the front door, so too is rummaging through 
a trash can located within the home’s curtilage.”). See Joseph Magrisso, Protecting 
Apartment Dwellers from Warrantless Sniffs, 66 u. miami l. reV. 1133, 1151 (2012) 
(arguing that “[w]hen Jardines comes before it, the United States Supreme Court 
should extend to apartments the protection that Jardines established for houses. As 
homes, apartments generate expectations of privacy similar to those of homes.”); see 
also Michael Mayer, Keep Your Nose Out of My Business: A Look at Dog Sniffs in 
Public Places versus the Home, 66 u. miami l. reV. 1031 (2012).

133 Wright v. Texas, 401 S.W.3d 813, 821 (Tex. App. 2013) (police 
NQRZOHGJH�RI�HOHFWULFDO�XVDJH�DQG�KHDYLHU�SUH�VHDUFK�VXUYHLOODQFH�GLVWLQJXLVKHG�FDVH�
from Jardines���8QLWHG�6WDWHV�Y��1DJ\��1R�����������������:/��������� ��WK�&LU��
0D\�����������8QLWHG�6WDWHV�Y��(YDQV��1R����������������8�6��'LVW��/(;,6���������
DW������6�'��7H[��2FW������������VXUYHLOODQFH�DW�DQRWKHU�ORFDWLRQ��LQIRUPDWLRQ�IURP�
woman who purchased drugs from defendant on four occasions, scent of marijuana in 
GHIHQGDQW¶V�FDU�DQG�VXEVHTXHQW�VHL]XUH�IURP�FDU��GLVWLQJXLVKHG�FDVH�IURP�Jardines).

134 In United States v. Thomas, 726 F.3d 1086, 1092 (9th Cir. 2013), discussed 
DERYH�FRQFHUQLQJ�UHGDFWLRQ�RI�WUDLQLQJ�DQG�¿HOG�UHFRUGV��WKH�FRXUW�RSLQHG�WKDW�Jardines 
and United States v. Jones, 132 S.Ct. 945 (2012) might have to be considered together 
in determining whether a part of a vehicle could be a constitutionally protected area. 
Jones�FRQFHUQHG�DSSO\LQJ�D�*36�WUDFNLQJ�GHYLFH�WR�WKH�H[WHULRU�RI�D�FDU�

135� 8QLWHG� 6WDWHV� Y��'DYLV��1R�� ���&5����/55�� �����:/� �������� �1�'��
Iowa Apr. 16, 2013).

136 610 F.3d 1009 (8th Cir. 2010).
137 Davis�������:/����������DW����$�FDVH�WKDW�GLG�QRW�LQYROYH�D�GUXJ�VQLI¿QJ�

GRJ�EXW�ZKHUH�WKH�GHIHQGDQW�KDG�SRVWHG�D�QR�WUHVSDVVLQJ�VLJQ�KHOG�WKDW�Jardines did not 
to alter the ability of the police to come to the front door for a knock and talk. United 
6WDWHV�Y��'HQLP��1R�������&5����������:/����������(��'��7HQQ��$XJ������������
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arrested in a parolee roundup said was dealing drugs. The dog alerted 
RXWVLGH�WKH�GRRU�DQG�WKH�RI¿FHU�VRXJKW�DQG�REWDLQHG�D�VHDUFK�ZDUUDQW�138 
Although here also the events occurred before Jardines was decided, the 
federal district court concluded that “Jardines is directly applicable to 
the facts of this case.”139�7KH�GHIHQGDQW�ZDV�DOORZHG�WR�¿OH�D�PRWLRQ�WR�
suppress based upon Jardines.140 

If the police are in a situation where they obtain a warrant to 
bring a drug dog to the front porch of a house, what is their recourse 
if the dog alerts? Arguably, by analogy to the vehicle cases, an alert 
RQ� WKH� RXWVLGH� MXVWL¿HV� DQ� LPPHGLDWH� LQWHULRU� VHDUFK�� $OVR�� H[LJHQW�
circumstances may permit immediate entry into the house.141 In any 
case, police will be rightly concerned that the execution of a warrant 
DOORZLQJ�WKHP�WR�EULQJ�D�GUXJ�VQLI¿QJ�GRJ�WR�WKH�IURQW�SRUFK�RI�D�KRXVH�
will serve as an announcement that they are going to search the house 
itself in short order. Taking time to obtain a second warrant may allow 
for the destruction of contraband or other evidence. It can therefore 
EH�H[SHFWHG�WKDW�SROLFH�ZLOO�VHHN�ÀH[LELOLW\�LQ�WKH�ZDUUDQW�WKDW�DOORZV�
them to bring the dog to the front porch by adding what amounts to an 
anticipatory warrant, a warrant specifying that if the dog alerts on the 
front porch, indicating a detection of the odor of drugs, they should be 
permitted to enter and search the house itself.142 

138� 8QLWHG�6WDWHV�Y��+HUPDQ��1R�����&5�������������:/����������&��'��
,OO��$XJ������������6HH�DOVR�8QLWHG�6WDWHV�Y��3HWHU��1R�������&5����� -'�������:/�
1900133 (N. D. Ind. May 24, 2012) (holding Jardines controlled on substantially 
LGHQWLFDO�IDFWV�LQ�IURQW�GRRU�VQLII��

139� 8QLWHG�6WDWHV�Y��+HUPDQ��1R�����&5�������������:/���������DW����&��
D. Ill. Aug. 7, 2013).

140� 3UREDWLRQ�VWDWXV�FDQ�UHVXOW�LQ�³VLJQL¿FDQWO\�GLPLQLVKHG�SULYDF\�LQWHUHVWV�´�
as noted in a recent magistrate’s argument where Jardines was found essentially 
irrelevant in determining the constitutionality of using a police dog. United States v. 
Barker, No. 1:13CR18, 2013 WL 3246085 (N. D. W. Va. Jun. 26, 2013). On June 26, 
2013, the district court adopted the report and recommendation of the magistrate.

141 Justice Kagan, concurring in Jardines, states that police cannot use a drug 
dog “to examine a home without a warrant or exigent circumstances.” 133 S. Ct. 1409, 
1420 (2013) (Kagan, J., concurring).

142 Arguably, a dog’s alert would be an ideal triggering event. A Note in the 
Harvard Law Review observed:

Anticipatory search warrants, however, necessarily transform a 
PDJLVWUDWH¶V�EDODQFLQJ�WHVW�LQWR�D�ELQDU\�GHFLVLRQ�PDGH�E\�WKH�RI¿FHU�
on the scene. With a traditional warrant, the magistrate can apply the 
WHVW�RI�SUREDEOH�FDXVH�WR�VSHFL¿F�IDFWV��DOO�RI�ZKLFK�DUH�NQRZQ��:LWK�
an anticipatory warrant, constitutional validity is a function of the 
\HV�RU�QR�WULJJHULQJ�FRQGLWLRQ��$OWKRXJK�WKH�WULJJHULQJ�FRQGLWLRQ�LV�
correlated with a precise ex post probable cause determination, that 
correlation may be imperfect, and the anticipatory warrant cannot 
dynamically account for the quality of the supporting evidence.
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Although not likely to happen at a grow house, where windows are 
usually sealed very tightly, another means of entry into a house might 
occur when a drug dog jumps through a window. Courts have accepted 
this entry into vehicles when this is not induced by a handler’s cue, 
though often citing a mistaken belief that dogs jump through windows 
instinctively.143 Jardines may provide additional support to Fourth 
Amendment challenges previously described as “standing” arguments.144

Harvard Law Review Ass’n, Fourth Amendment—Anticipatory Warrants, 
120 harV. l. reV. 154, 162 (2006). With a canine alert, arguably the police can 
“dynamically account for the quality of the supporting evidence.”

143 Brian R. Dempsey, Canine Constables and the Fourth Amendment, 40 the 
Federal lawyer��������-XQH��������-HVVLFD�$OIDQR��Interior-Vehicle Sniffs: Reining in 
the Leash on Drug-Dog Sniffs and Searching for the “Search” that Courts Have Yet 
to Find, 46 new eng. l. reV.,����������������������GLVFXVVLQJ�FXHLQJ�SRVVLELOLW\��

144 Judge Browning of the federal district court of New Mexico included a 
detailed analysis of Jardines LQ�D�FDVH�WKDW�LQYROYHG�ODZ�HQIRUFHPHQW�RI¿FHUV�GLJLWDOO\�
scanning magnetic strips on credit and debit cards found in the defendant’s possession 
to read information electronically stored on the cards. The defendant argued that this 
violated his Fourth Amendment rights. As to Jardines, the court stated: 

The Supreme Court’s decisions in United States v. Jones and Florida 
v. Jardines, however, suggest that this test [being able to show 
that the defendant had a subjective expectation of privacy in the 
SUHPLVHV�DQG�WKDW�VRFLHW\�LV�SUHSDUHG�WR�UHFRJQL]H�WKDW�H[SHFWDWLRQ�
as reasonable referred to as a test of standing in U.S. v. Harmon, 785 
F. Supp. 2d 1157 (D.N.M. 2011)] has now expressly been designated 
D� VXEVWDQWLYH� )RXUWK�$PHQGPHQW� DQDO\VLV� DORQJVLGH� WKH� WUHVSDVV�
based Fourth Amendment analysis, rather than a distinct analysis 
under the rubric entitled standing.

This court also noted that Jardines PD\�³KLQW´�WKDW�³D�SK\VLFDO�ZRUOG�LQYDVLRQ�
is required,” as opposed to a virtual intrusion with digital data. United States v. Alabi, 
����)��6XSS���G����������������'�1�0��������
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XV. Police culture after Harris and Jardines

-XVWLFH�.DJDQ�VXPPDUL]HV�WKH�KROGLQJ�LQ�Harris as follows: 

If the State has produced proof from controlled settings 
that a dog performs reliably in detecting drugs, and the 
defend ant has not contested that showing, then the court 
VKRXOG�¿QG�SUREDEOH�FDXVH��,I��LQ�FRQWUDVW��WKH�GHIHQGDQW�
has challenged the State’s case (by disputing the reliability 
of the dog overall or of a particular alert), then the court 
should weigh the competing evidence. In all events, 
the court should not prescribe, as the Florida Supreme 
&RXUW�GLG��DQ�LQÀH[LEOH�VHW�RI�HYLGHQWLDU\�UHTXLUHPHQWV��
The question—similar to every inquiry into probable 
cause—is whether all the facts surrounding a dog’s alert, 
viewed through the lens of common sense, would make 
a reasonably prudent person think that a search would 
reveal contraband or evidence of a crime. A sniff is up to 
snuff when it meets that test.145 

3ROLFH�ZLOO�ZDQW�VQLIIV�WR�EH�³XS�WR�VQXII�´�DQG�WKH�EHWWHU�UXQ�GHSDUWPHQWV�
VKRXOG�LPSURYH�WUDLQLQJ�DQG�FHUWL¿FDWLRQ��LI�QHFHVVDU\��WR�PDNH�VXUH�WKDW�
canine teams can demonstrate substantial “proof from controlled settings” 
WR� MXVWLI\�SUREDEOH�FDXVH��2UJDQL]DWLRQV� WKDW�KDYH�QRW�GRQH�VR�DOUHDG\�
should consider adopting training regimens that meet the standards 
UHFRPPHQGHG�E\�VXFK�RUJDQL]DWLRQV�DV�6:*'2*��ZKLFK�VSHFL¿HV�WKDW�
canine team training should amount to at least four hours per week and 
VKRXOG�UHJXODUO\�LQYROYH�GRXEOH�EOLQG�WHVWLQJ��7KH�)ORULGD�'HSDUWPHQW�RI�
Law Enforcement’s &DQLQH�7HDP�	�(YDOXDWRUV�&HUWL¿FDWLRQ�3URFHGXUHV�
Manual�UHTXLUHV�����KRXUV�IRU�FHUWL¿FDWLRQ�IRU�D�SDWURO�GRJ�146 

145 Florida v. Harris, 133 S. Ct. 1050, 1058 (2013) (emphasis added). Courts 
KDYH�DOUHDG\�VHHQ�WKH�ÀH[LELOLW\�DSSURDFK�RI�WKH�6XSUHPH�&RXUW¶V�RSLQLRQ�LQ�Harris 
as meaning that a great many issues can be taken into consideration in determining 
whether a dog is reliable. The Supreme Court of Arkansas, in Jackson v. Arkansas, 
1R��&5�����������:/����������DW�����$UN���������DIWHU�UHYLHZLQJ�Harris in a case 
LQYROYLQJ�D�GRJ�³ZLWK�D�QR�¿QG�DW�D�UDWH�RI�IRXUWHHQ�SHUFHQW�´�VDLG�WKDW�³ZH�FDQQRW�
VD\�WKDW�WKHUH�DUH�DQ\�VSHFL¿F�HYLGHQWLDU\�LWHPV�WKDW�ZLOO�GHPRQVWUDWH��RU�QHFHVVDULO\�
refute, a drug dog’s reliability.” A Texas appellate court referred to a dog’s sniff outside 
RI�D�PRWHO�URRP�DV�³MXVW�RQH�SLHFH�RI�D�ELJ�MLJVDZ�SX]]OH�´�&URZOH\�Y��7H[DV��1RV�����
���������&5��������������&5�������:/����������DW����7H[�$SS��-XO������������

146 Florida department oF law enForCement, Canine team and eValuators 
CertiFiCation proCedures manual, 1, 3, available at KWWS���ZZZ�IGOH�VWDWH�À�XV�
&RQWHQW�JHWGRF�G������D���E���FH��������F�I�E��II�G�.���0DQXDO�DVS[ (last 
YLVLWHG�2FW������������7KH�DPRXQW�RI�WUDLQLQJ�IRU�D�VLQJOH�SXUSRVH�GHWHFWLRQ�GRJ�LV�QRW�
VSHFL¿FDOO\�VWDWHG�

http://www.fdle.state.fl.us/Content/getdoc/d345804a-93b4-4ce2-8468-6c2f1b40ff2d/K-9-Manual.aspx
http://www.fdle.state.fl.us/Content/getdoc/d345804a-93b4-4ce2-8468-6c2f1b40ff2d/K-9-Manual.aspx
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Training should involve blank trials, as well as “hides” with 
various levels and concentrations of target substances. Although training 
may often involve dog and handler working on their own, the handler 
should document all training procedures and results. This is more for 
WKH� KDQGOHU¶V� RZQ� EHQH¿W� WKDQ� IRU� DQ\� IXWXUH� VXSHUYLVRU\� RU� FRXUW�
review of those records. Other individuals involved in a training day 
RU�KDOI�GD\�VKRXOG�EH�UHFRUGHG��7UDLQLQJ�ORFDWLRQV�VKRXOG�EH�FKDQJHG�
as frequently as practical. Training should include review of relevant 
VFLHQWL¿F�GHYHORSPHQWV��

(YDOXDWLRQV�� ZKHWKHU� GXULQJ� WUDLQLQJ� RU� LQ� FHUWL¿FDWLRQ��
should ideally be performed by independent individuals—if possible 
by individuals who do not know the teams being evaluated—and the 
number of times an evaluator tests a particular team should be recorded 
over the working life of the team. Evaluators from outside the law 
HQIRUFHPHQW�FRPPXQLW\�VKRXOG�EH�XVHG�ZKHQ�DYDLODEOH��&HUWL¿FDWLRQ�
systems should be as independent of training and should incorporate 
GRXEOH�EOLQG� SURFHGXUHV� ZKHUH� SRVVLEOH�� 3UDFWLFHV� VXFK� DV� XVLQJ� WKH�
same location for a hide over and over, or permitting some handlers to run 
D�FRXUVH�D�VHFRQG�WLPH��VKRXOG�QRW�EH�SHUPLWWHG��,Q�KRXVH�FHUWL¿FDWLRQV�
that are little more than special days of the same training group should 
be discontinued. Supervisors have an obligation to evaluate training 
DQG� FHUWL¿FDWLRQ� UHFRUGV� DQG� VKRXOG� LQYHVWLJDWH� DQ\� GH¿FLHQFLHV� LQ�
UHFRUGNHHSLQJ��&HUWL¿FDWLRQ�HYHQWV�VKRXOG�EH�RSHQ�WR�WKH�SXEOLF��

(YHQ�LQVLGH�RI�WUDLQLQJ�DQG�FHUWL¿FDWLRQ�UHTXLUHPHQWV��ZLWK�WKH�
Supreme Court’s minimalist approach to inquiries regarding a dog’s 
TXDOL¿FDWLRQV� IRU� SXUSRVHV� RI� HVWDEOLVKLQJ� SUREDEOH� FDXVH�� LW� FDQ� EH�
expected that recordkeeping in many departments will be required 
only to satisfy departmental purposes, leaving out information that 
PLJKW� EH� XVHG� E\� ³DQ� RYHU]HDORXV� GHIHQVH� EDU�´�7KRVH�PDNLQJ� VXFK�
GHFLVLRQV�PXVW�UHDOL]H��KRZHYHU��WKDW�WKHUH�DUH�LQVWDQFHV�ZKHUH�NHHSLQJ�
SRRU�¿HOG�UHFRUGV�ZLOO�FUHDWH�RSHQLQJV�IRU�GHIHQVH�FRXQVHO�WR�DUJXH�IRU�
ZHDNQHVVHV� LQ� WUDLQLQJ� DQG� FHUWL¿FDWLRQ��$OVR��PLQLPDOLVW� DSSURDFKHV�
WR�UHFRUGNHHSLQJ�UHJDUGLQJ�¿HOG�GHSOR\PHQWV�PD\�EDFN¿UH�ZKHQ�PRUH�
complete records would be more likely to secure a conviction, as for 
instance may occur in currency sniffs.147 

American law has a long tradition of not holding canine evidence 
WR� HYLGHQWLDU\� VWDQGDUGV� WKDW� DUH� W\SLFDOO\� DSSOLHG� WR� VFLHQWL¿F� DQG� 
 
 

147 Also, in some cases, probable cause is not the standard that must be met, 
but rather more “[f]inely tuned standards such as proof beyond a reasonable doubt or 
by a preponderance of the evidence” may be required. Illinois v. Gates, 462 U.S. 213, 
235 (1983). Preponderance often applies to currency forfeitures.
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forensic tests.148 Justice Kagan’s direction that “all the facts surrounding 
a dog’s alert” are to be “viewed through the lens of common sense” 
likely belongs in that tradition. Nevertheless, canine forensics and canine 
UHVHDUFK�VLJQL¿FDQWO\�LQIRUP�WKH�XVH�RI�GRJV�LQ�SROLFH�ZRUN��DQG�WKHUH�
have been important studies that should affect how handlers work with 
GRJV��DQG�KRZ�FRXUWV�VKRXOG�DQDO\]H�WKH�HYLGHQFH�VXSSOLHG�E\�GRJV��,Q� 
the quest of the last decade to determine whether dogs can be clinical 
tools for the early detection of cancer, no researcher, and no one looking 
WR�DSSO\�WKLV�UHVHDUFK�WR�UHDO�ZRUOG�FDQFHU�GHWHFWLRQ��ZRXOG�DUJXH�WKDW�
the alerts of the cancer sniffers need only be viewed through the lens 
of common sense. Similarly, in the police dog community, research 
indicating that dogs can be trained (and can help train themselves) not to 
alert to residual odor should be adopted and reinforced by training and 
FHUWL¿FDWLRQ�JURXSV��DQG�E\� WKH�SROLFH� WKHPVHOYHV��7HVWLQJ� LQ� WUDLQLQJ�
DQG�LQ�FHUWL¿FDWLRQ�SURJUDPV�VKRXOG�RFFDVLRQDOO\�UHSOLFDWH�WKH�PDVVLYH�
]HUR�WULDO�RI�WKH�'DYLV�UHVHDUFK�WHDP�WKDW�IRXQG�WKDW����RI����H[SHULHQFHG�
drug dogs entering a church alerted to drugs that were not there and 
certainly had not been there for a considerable time, if ever. Testing 
should record the purity of drugs used, which should vary in order to 
GHWHUPLQH�LI�GRJV�DUH�GHWHFWLQJ�VWUHHW�OHYHO�SURGXFWV�EXW�QRW�SXUH�GUXJV��

Unfortunately, Harris may be seen by the police dog community 
as validation of attitudes that decline to incorporate research into police 
FDQLQH� RSHUDWLRQV�� :KLOH� GH¿FLHQFLHV� LQ� WUDLQLQJ� DQG� FHUWL¿FDWLRQ�
systems may have to be brought up to some concept of industry 
standard, few departments will make the effort, and many do not have 
the resources, to create environments that could duplicate forensics 
UHVHDUFK�VHWWLQJV��$OWKRXJK�WKLV�FDQ�EH�MXVWL¿HG�WR�D�GHJUHH�EHFDXVH�RI�
WKH�FRVWV�RI�DFKLHYLQJ�VFLHQWL¿FDOO\�FRQWUROOHG�HQYLURQPHQWV��LW�VKRXOG�
DOVR�EH�UHDOL]HG�WKDW�GRJV�ZLOO�UHPDLQ�D�URXJKHU�WRRO�WKDQ�LV�QHFHVVDU\�
unless this is done. 

Prior to arguments in Harris and Jardines, Professor Leslie 
A. Shoebotham of Loyola University New Orleans College of Law 
asked the provocative question of whether “incentives exist for law 
HQIRUFHPHQW�WR�XVH�XQUHOLDEOH�GUXJ�GHWHFWLRQ�GRJV��RU�GRJV�ZLWK�RQO\�
PDUJLQDO� UHOLDELOLW\�� LQ� WKH�¿HOG�´� DQG�FRQFOXGHG� WKDW� VXFK� LQFHQWLYHV�
exist.149 She argued that the existence of such incentives meant that “trial 

148 See California v. Sommer, 16 Cal.Rptr.2d 165, 173 (Ct. App. 1993), 
¿QGLQJ�WKDW�³>W@KH�DYHUDJH�MXURU�KDV�KDG�VXI¿FLHQW�H[SHULHQFH�ZLWK�WKH�VXEMHFW�PDWWHU�
to be able to evaluate the evidence concerning a dog’s training, performance, and 
behavior that the appli cation of the .HOO\��)U\H�test to such evidence is unnecessary.” 
See also ensminger, supra�QRWH����DW���������������������������

149 Leslie A. Shoebotham, Off the Fourth Amendment Leash?: Law 
Enforcement Incentives to Use Unreliable Drug-Detection Dogs, 14 loy.J. puB. int. 
l. 251 (2012).
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FRXUW�FRQVLGHUDWLRQ�RI�GHWHFWLRQ�GRJ�¿HOG�SHUIRUPDQFH�UHFRUGV�DV�SDUW�
RI�WKH�FRXUW¶V�FDQLQH�UHOLDELOLW\�GHWHUPLQDWLRQ�LV�DQ�HVVHQWLDO�¿UHZDOO�WR�
SUHYHQWLQJ�SROLFH� XVH� RI�PDUJLQDO�� RU� HYHQ�XQUHOLDEOH�� GUXJ�GHWHFWLRQ�
dogs.”150 

Among incentives that can be taken from Shoebotham’s 
discussion of the issue are the following:

1. Financial incentives for private vendors to certify 
dogs that they sell to law enforcement agencies.

2. To reduce contractor costs, some law enforcement 
DJHQFLHV�SUHIHU�WR�KDYH�FHUWL¿FDWLRQ�KDQGOHG�LQ�KRXVH� 

��� 3UHVVXUH�RQ�RI¿FHU�KDQGOHUV�WR�OLPLW�WUDLQLQJ�WLPH�VR�
WKDW�WKH\�FDQ�EH�LQ�WKH�¿HOG�DV�PXFK�DV�SRVVLEOH�151 

4. Field performance recordkeeping is an added burden 
on handlers and supervisors, so there is incentive to 
keep performance records minimal. 

5. Civil forfeiture of currency that can be connected 
with a contraband operation. 

��� 'RJV� WKDW� XQGHU�DOHUW� DUH� FRQVLGHUHG� XQSURGXFWLYH��
EXW�GRJV�WKDW�RYHU�DOHUW�DUH�QRW�FULWLFL]HG�EHFDXVH�LW�
is assumed they are detecting residual scents.152 

It is the opinion of the authors that these incentives will only be 
strengthened by Harris, though they might be mildly deterred by Jardines 
if judges become concerned that police in a particular department are 
regarding their dogs as walking search warrants. 

150 Id.
151 It should perhaps be noted that a trend towards training dogs to use passive 

DOHUWV�KDV�D�¿QDQFLDO�FRPSRQHQW��'LI¿FXOWLHV�UHVXOWLQJ�IURP�DQ�DJJUHVVLYH�DOHUW�E\�D�
dog that tears up a person’s car seat or scratches the outside of a new car may result 
in costs to a department as a result of litigation or to avoid litigation. Nevertheless, a 
passive alert can require additional training and some departments would rather keep 
the occasional risk of an aggressive alert resulting in damage.

152 Shoebotham, supra note 149.
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iV. conclusion 

Courts are likely to see Harris�DV�D�FODUL¿FDWLRQ�RI�HYLGHQWLDU\�
requirements in Place and Caballes.153 The Supreme Court may have 
been concerned that hearings on probable cause, with the admission 
RI�¿HOG� UHFRUGV�DQG�H[SHUW� WHVWLPRQ\�FRQFHUQLQJ� WKH� LQWHUSUHWDWLRQ�RI�
WKRVH�UHFRUGV��FRXOG�EHFRPH�IXOO�EORZQ�WULDOV�RI�SROLFH�GRJV�DQG�WKHLU�
handlers, taking up court and law enforcement time and resources. The 
&RXUW�FRUUHFWO\�QRWHG�WKDW��LQ�JHQHUDO��LW�LV�YHU\�GLI¿FXOW�WR�GHWHUPLQH�ZK\�
a dog alerted but no drugs were found, or no clear evidence of residual 
RGRU�FRXOG�EH�HVWDEOLVKHG��-XVWLFH�.DJDQ�HPSKDVL]HV�WKDW�WKH�LQTXLU\�LV�
RQH�RI�³IDLU�SUREDELOLW\�´�ZKLFK�LV�QRW�RQH�RI�WKH�³¿QHO\�WXQHG�VWDQGDUGV�
such as proof beyond a reasonable doubt or by a preponderance of the 
evidence … .”154 Lower courts will have to determine when and where 
HYLGHQFH�DERXW�D�GUXJ�GRJ¶V�¿HOG�SHUIRUPDQFH�PD\�EH�UHOHYDQW��7KH\�
will also have to determine what kind of recordkeeping is required for 
WUDLQLQJ�DQG�FHUWL¿FDWLRQ��DQG�ZKHWKHU�VRPH�ZHDNQHVV�LQ�WKRVH�UHFRUGV�
ZLOO�PDNH�¿HOG�UHFRUGV�DQ�DFFHSWDEOH�VRXUFH�RI�LQIRUPDWLRQ�WR�¿OO�LQ�DQ\�
gaps. 

Instead of insuring a higher standard of reliability by documenting 
actual training and deployment experiences as they occur, police in many 
locations are now likely to become more guarded about what information 
is recorded and maintained. Prosecutors may discourage recordkeeping 
that will make canine evidence vulnerable to attacks on a canine team’s 
reliability. Defense counsel will have to pay more attention to training 
DQG�FHUWL¿FDWLRQ�SURJUDPV�DQG�ZLOO�KDYH� WR�EUHDN� WKURXJK� WKH�YHQHHU�
that reduces the transparency of such programs. Failure to do so will 
assure that the Ohio deputy sheriff really does indeed have a walking 
search warrant in his dog.

153 See, e.g.��8QLWHG�6WDWHV�Y��)LJXHUHGR�'LD]������)��G���������� ��WK�&LU��
2013) (citing Harris for the statement that “an alert by a properly trained dog can 
HVWDEOLVK�SUREDEOH�FDXVH�IRU�D�VHDUFK�´�WKH�VHDUFK�KHUH�LQYROYHG�D�WUDFWRU�WUDLOHU��

154 Florida v. Harris, 133 S. Ct. 1050, 1055 (2013) (quoting Illinois v. Gates, 
462 U.S. 213, 235 (1983)).
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i. introduction

The United Kingdom is considering embarking on an 
unprecedented revision of its wildlife laws. The Law Commission of 
England and Wales1 is examining how it might update the pastiche 
of governmental policies, statutory measures, and caselaw governing 
ZLOGOLIH�ZKLFK�GDWHV� WR�SUH�9LFWRULDQ� WLPHV��7KH�ZLOGOLIH�FRQVXOWDWLRQ�
SURYLGHV�DQ�H[WUDRUGLQDU\�RSSRUWXQLW\�QRW�RQO\�WR�UDWLRQDOL]H�DQG�XSGDWH�
the existing patchwork of measures affecting wildlife in England and 
Wales, but also to establish a more coherent and transparent framework 
with which to address wildlife issues for many years to come and to also 
serve as a model to other common law jurisdictions.

The Law Commission’s Consultation Paper on Wildlife2 
describes a project that is simultaneously very ambitious, and at the 
same time quite circumscribed by the practicalities of the task. Thus, 
there is an inherent tension between whether the project is aimed at 
merely codifying the existing status quo, or whether it could more 
broadly provide the basis for a new approach to dealing with wildlife 
UHODWHG� LVVXHV� WKDW� UHÀHFWV� WKH�PRVW� UHFHQW� GHYHORSPHQWV� LQ� WKH� ¿HOG�
and those that might reasonably be anticipated to occur in the near 
future. That is not to suggest that the focus of this wildlife reform effort 
should necessarily be aimed at changing existing policies and practices 
�H[FHSW�ZKHUH�WKDW�PLJKW�DOUHDG\�EH�UHTXLUHG�E\�GH¿FLHQFLHV�LQ�H[LVWLQJ�
law), and indeed the Law Commission’s remit for this project is that 

���������3HWHU�/��)LW]JHUDOG��3URIHVVRU�RI�/DZ��6WHWVRQ�8QLYHUVLW\�&ROOHJH�
of Law.

1 The Law Commission of England and Wales is an independent 
governmental body, established (along with a similar separate Law Commission for 
Scotland) by the Law Commissions Act 1965. Its function is to make recommendations 
WR�3DUOLDPHQW�UHJDUGLQJ�WKH�V\VWHPDWLF�GHYHORSPHQW��UHIRUP��DQG�FRGL¿FDWLRQ�RI�WKH�
law; the elimination of anomalies; the repeal of obsolete and unnecessary enactments; 
DQG�WR�JHQHUDOO\�SURPRWH� WKH�VLPSOL¿FDWLRQ�DQG�PRGHUQL]DWLRQ�RI� WKH� ODZ��See Law 
Commissions Act, 1965, c. 22 (Eng.).

2 Consultation Paper No. 206: Wildlife Law, Law Commission of England 
and Wales (2012), available at KWWS���ODZFRPPLVVLRQ�MXVWLFH�JRY�XN�GRFV�/&&3���B
:LOGOLIHBODZBFRQVXOWDWLRQBSDSHUBIRUBZHE�SGI [hereinafter “CP No. 206”].

http://lawcommission.justice.gov.uk/docs/LCCP206_Wildlife_law_consultation_paper_for_web.pdf
http://lawcommission.justice.gov.uk/docs/LCCP206_Wildlife_law_consultation_paper_for_web.pdf
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it should not do so. However, that does not preclude giving thought to 
providing policy makers with the appropriate tools to deal with modern 
issues which may also be useful when circumstances make policy 
changes appropriate. In other words, at the outset, the question occurs 
DV�WR�ZKHWKHU�WKLV�UHIRUP�HIIRUW�LV�SULPDULO\�D�EDFNZDUG�ORRNLQJ�SXUHO\�
WHFKQLFDO�FRGL¿FDWLRQ�H[HUFLVH��RU�RQH�WKDW�DOVR�endeavors to anticipate 
the future needs of policy makers and regulators? 

Further complicating this effort is the wide range of perspectives 
regarding how we should relate to wildlife and the natural environment 
in the 21st century. While there have always been divergent views 
on how humans relate to the natural world, especially among those 
DGYRFDWLQJ�SDUWLFXODU�LQWHUHVWV��FRQWLQXHG�XUEDQL]DWLRQ�RYHU�WKH�ODVW�KDOI�
century means that the vast majority of the population has lost much of 
its connection to the wild. As a result, the public perspective on what 
policies and legal measures are appropriate and deserving of support 
also changed, and the debates over wildlife issues are now increasingly 
framed by popular stereotypes and images rather than by direct sustained 
experience with wildlife and the natural world.

As New York Governor Mario Cuomo noted in a speech to 
ZLOGOLIH�RI¿FLDOV�PHHWLQJ�LQ�WKH�$GLURQGDFN�0RXQWDLQV��WKLV�VKLIW�DIIHFWV�
advocates as well as the public. 

)URP�WKH�EHJLQQLQJ��KXQWHUV��¿VKHUV��DQG�WUDSSHUV�KDYH�
played a key role in preserving [wild places such as] the 
Adirondack Park, and they have been leaders in … efforts 
to clean up our air and water, to protect wetlands, and 
WR�UHVWRUH�DQG�PDLQWDLQ�KHDOWK\�SRSXODWLRQV�RI�¿VK�DQG�
wildlife. Long before ecology and environment became 
part of our daily vocabulary, sportsmen and women 
ZHUH�LQ�WRXFK�ZLWK�WKH�ZRUNLQJV�RI�QDWXUH��7KH\�UHDOL]H�
that if wildlife and the landscapes that support it were 
not properly managed and protected, not only would 
wildlife population suffer, the larger systems that are the 
foundation for all life would be irreparably damaged.

Wildlife conservation groups and environmental groups 
have been our natural allies in efforts to protect our 
environment … . We have had a productive coalition, but 
recently we have seen an expanding fault line between 
traditional conservation groups and newer environmental 
RUJDQL]DWLRQV��SDUWLFXODUO\�DW�WKH�JUDVVURRWV�OHYHO�
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This rift has many causes. The conservation community 
has roots in rural, agricultural America. The environmental 
community—born in the late 60s and early 70s—is 
largely an urban movement. The conservation community 
OHDUQHG�DERXW�WKH�RXW�RI�GRRUV�RXW�LQ�WKH�ZRRGV��,Q�PDQ\�
cases, learning for the environmentalists has come from 
more abstract sources usually found indoors—books and 
other media.

Separate languages have developed. Hunters talk about 
habitat; environmentalists, ecosystems.

Here … and elsewhere … that rift has been aggravated 
by the willingness of some people to push to extremes, 
WR�GHPRQL]H�WKH�YLHZV�RI�RWKHUV�XQWLO� WKH�JXOI�EHWZHHQ�
them seems too great to cross. These differences are 
worsening, I believe, in part from the separation of a 
JURZLQJ�VHJPHQW�RI�RXU�FLWL]HQV� IURP� WKH� ODQG��$V�ZH�
become an increasingly urban and suburban society, 
we’ve lost our sense of nature and our ties to it. Television 
and video games, suburban lawns and swimming pools, 
foster in youth an understanding of the world that is 
different from those who are checking out what [is] 
under rocks in streams.

This misunderstanding shows itself in the annual 
cacophony over legislative proposals that once brought 
sportsmen and women together with environmentalists. 
It shows itself in the lack of understanding that game 
sports are not only important pastimes, but that they are 
also appropriate tools for managing wildlife populations. 
And it shows itself in the breakup of the constituency for 
wildlife habitat protection.3

The highly contentious debate over whether badgers need to be culled 
in order to help control bovine tuberculosis in the United Kingdom 
further illustrates both the clash of perspectives addressed in Governor 
Cuomo’s comments, and the added importance of the newest player in 
these debates, the animal welfare movement. However, the portrayal of 
the badger as “good” or “bad” in connection with the spread of bovine 
tuberculosis is by no means unique—and has been seen time and time 

3 Proceedings of the 83rd Convention, 1993 int’l ass’n oF Fish and wildliFe 
agenCies�����
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again with many different species—as various wildlife policies, issues, 
and measures are debated. What is perhaps new, in today’s world, is the 
degree to which popular support for one or another position advanced 
by interested parties depends not upon actual experience with nature 
and wildlife but rather with the popular public image of the wildlife at 
issue.

Moreover, addressing the increasingly complex range of human 
interactions with wildlife in today’s world, where very little remains 
that is still truly untouched and “wild,” also means that new ways of 
thinking about wildlife issues would be useful. The traditional emphasis 
XSRQ�WKH�EHQH¿FLDO�RU�GHWULPHQWDO�DVSHFWV�RI�SDUWLFXODU�VSHFLHV��DQG�WKH�
SURSHU�ZD\�IRU�KXPDQV�WR�LQWHUDFW�ZLWK�WKDW�VSHFLHV��WHQGV�WR�PLQLPL]H�
interconnections with similar issues associated with other species. Rather 
WKDQ�SHUSHWXDWLQJ�WKLV�VRPHZKDW�YHUWLFDO��VSHFLHV�VSHFL¿F��DSSURDFK²
as seen in the current debate over badgers in the U.K.—the wildlife 
law reform project provides the Law Commission with an opportunity 
WR�UHIUDPH�WKH�ODZ�ZLWK�D�PRUH�KRUL]RQWDO��FURVV�FXWWLQJ��DSSURDFK�WKDW�
UHÀHFWV�WKH�YDULRXV�KXPDQ�LQWHUHVWV�DW�LVVXH�ZKHQ�GHDOLQJ�ZLWK�DOO�W\SHV�
of wildlife. Doing so would not only achieve the objective of making 
WKH� FXUUHQW� OHJDO� IUDPHZRUN�PRUH� FRKHUHQW�� EXW� SURYLGH� D� VLJQL¿FDQW�
model for the future.

ii. good Badger—Bad Badger

Badgers enjoy a prominent and privileged position in the U.K., 
where they are now regarded as something of a charismatic animal, 
although this has not always been the case. Until relatively recently 
badgers were regarded much more ambivalently, albeit with an enduring 
mixture of fondness and respect that is perhaps unique. 

:KLOH� IRU�PDQ\� WRGD\� WKHLU�¿UVW� HQFRXQWHU�ZLWK� WKH�EDGJHU� LV�
likely to be in Kenneth Graham’s children’s novel The Wind in the 
Willows��KLVWRULFDOO\��EDGJHU�EDLWLQJ��GLJJLQJ��DQG�KXQWLQJ�ZHUH�SRSXODU�
activities dating back hundreds of years. Under the Vermin Acts in the 
16th century badgers were among the nuisance animals which fetched 
the highest possible bounty.4 In former times, badgers were also used 
for food, in magical charms, and their pelts contributed to a variety of 
useful common items such as shaving brushes. 

4 The Vermin Acts consisted of the Destruction of crows, etc. Act (An Act 
made and ordained to destroy Choughs, Crows and Rooks). 1532, 24 Hen. 8, c.10, and 
WKH�3UHVHUYDWLRQ�RI�JUDLQ�$FW�������(OL]���F�����7RJHWKHU�WKHVH�PHDVXUHV�HVWDEOLVKHG�D�
legal framework for the destruction of animals and birds which were deemed a threat 
to food supplies.
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In folklore and literature, badgers are found as far back as 11th 
FHQWXU\�$QJOR�6D[RQ� ULGGOH� SRHPV�� ZKHUH� WKH� DQLPDO� LV� GHSLFWHG� DV�
nobly protecting his family from diggers.5 They appear in more recent 
poetry, notably in examples such as John Claire’s 19th century work “The 
Badger,” which graphically deals with the practice of badger baiting,6 
and Philip Edward Thomas’ early 20th century poem “The Combe,” 
which declares that badgers are “[t]hat most ancient Briton of English 
beasts.”7 Indeed, fossils show badgers inhabited the British Isles 25,000 
years ago, and the famous Domesday Book from 1086 documents 
badger setts (i.e. burrows) that are still occupied today.8 Badgers appear 
in countless other works of all types, and the appearance of the animal 
across a wide range of types of literature goes well beyond the kindly 
Mr. Badger of The Wind and the Willows or the nefarious Tommy Brock 
from Beatrix Potter’s The Tale of Mr. Tod, who steals baby rabbits to 
keep in his oven for dinner. Lists of badgers in literature can run into 
hundreds of entries.9 Merlin turns the young Arthur into a badger in The 
Sword and the Stone;10 in C.S. Lewis’s Prince Caspian: The Return to 
Narnia� WKH�EDGJHU�7UXIÀHKXQWHU�VDYHV�&DVSLDQ¶V� OLIH��¿JKWV�DORQJVLGH�
him, and becomes a Knight in the Order of the Lion;11�DQG�LQ�WKH�WZHQW\�
one volumes of James Brian Jacques’ Redwall series of children’s books 
badgers help (along with other anthropomorphic animals) with the 
struggle for good over evil.12 They also appear in numerous television, 
video and internet productions, such as in the “Badger, Badger, Badger” 
ÀDVK�DQLPDWLRQ�13

5 Marie Nelson, “Badger”: An Early Example Of Mock Heroic, 59 
neophilologus���������������

6 See Robert Pinsky, “The Self-Consumer of My Woes” The enigmatic and 
enduring art of John Clare, a mad pauper and brilliant poet, slate, August 17, 2010, 
available at KWWS���ZZZ�VODWH�FRP�DUWLFOHV�DUWV�SRHP���������WKHBVHOIFRQVXPHUBRIB
P\BZRHV�KWPO. 

7 philip edward thomas, ColleCted poems 18 (1921).
8 Why Protect Badgers?, the Badger trust 1 (2008), available at http://

ZZZ�EDGJHU�RUJ�XN�B$WWDFKPHQWV�5HVRXUFHV���B6��SGI. 
9 See, e.g., List of Fictional Badgers, available at http://en.wikipedia.org/

ZLNL�/LVWBRIB¿FWLRQDOBEDGJHUV.
10 t.h. white, the sword in the stone (1938).
11 C.s. lewis, prinCe Caspian: the return to narnia (1951).
12 See, redwall aBBey: the oFFiCial Brian JaCQues weBsite, available at 

http://www.redwallabbey.com/. (last visited Dec. 1, 2013). 
13 Badgers (animation), KWWS���HQ�ZLNLSHGLD�RUJ�ZLNL�%DGJHUVB(animation).

%DGJHU�%DGJHU�%DGJHU�ZDV�OLVWHG�DV�RQH�RI�WKH�³WRS�¿YH�LQWHUQHW�IDGV�RI�DOO�WLPH´�E\�
PC World. See, KWWS���NQRZ\RXUPHPH�FRP�PHPHV�EDGJHU�EDGJHU�EDGJHU. 

http://www.slate.com/articles/arts/poem/2010/08/the_selfconsumer_of_my_woes.html
http://www.slate.com/articles/arts/poem/2010/08/the_selfconsumer_of_my_woes.html
http://www.badger.org.uk/_Attachments/Resources/51_S4.pdf
http://www.badger.org.uk/_Attachments/Resources/51_S4.pdf
http://en.wikipedia.org/wiki/List_of_fictional_badgers
http://en.wikipedia.org/wiki/List_of_fictional_badgers
http://www.redwallabbey.com/
http://en.wikipedia.org/wiki/Badgers_
http://knowyourmeme.com/memes/badger-badger-badger


Journal of Animal & Natural Resource Law, Vol. X46

The badger’s distinctive black and white striped face appears 
LQ� DQFLHQW� KHUDOGU\� �HYHQ� LQFOXGLQJ� WKDW� RI� WKH� ¿FWLRQDO� +RXVH� RI�
+XIÀHSXII�LQ�WKH�+DUU\�3RWWHU�VHULHV�RI�ERRNV��14 forms the basis of the 
KLJKO\�UHFRJQL]DEOH�ORJR�IRU�7KH�:LOGOLIH�7UXVWV�15 and is also used in 
commercial images such as on the emblem for the Hall and Woodhouse 
brewery, which has produced Badger Beer since the 18th century.16 
$GGLWLRQDOO\��WKH�EDGJHUV¶�VWURQJ�DWWDFKPHQW�WR�SODFH�LV�DOVR�UHÀHFWHG�LQ�
the common use of their old English and Celtic name “broc” (or variants 
such as “brock” or “brox”) in numerous place names throughout the 
U.K.17 

Badgers commonly appear in British folklore, literature, poetry, 
and the visual arts, and are variously portrayed as either good or bad. 
“Good badgers” were useful because they ate small rodents, rabbits, 
wasps, and other bugs. They were also regarded as brave, strong, and 
IDPLO\�RULHQWHG��ZLWK� DQ� DQFLHQW� FRQQHFWLRQ� WR� WKH� ODQG� WKDW� UHÀHFWHG�
%ULWLVK�FKDUDFWHU�DQG�HPERGLHG�D�¿HUFH�PRUDO�LQGHSHQGHQFH�URPDQWLFDOO\ 
associated with the rural English character. The “bad badger” was a 
QXLVDQFH��GLJJLQJ�LQ�WKH�¿HOGV��GHVWUR\LQJ�FURSV��WDNLQJ�JURXQG�QHVWLQJ�
birds, and interfering with foxes and foxhunting.18 

By the early 20th century, the anthropomorphic positive popular 
LPDJH� RI� D� JUXII� EXW�ZLVH�� JHQWOH�� DQG� FLYLOL]HG� ³0U�� %DGJHU�´� DV� LQ�
The Wind and the Willows, came to predominate over the perception 
of badgers as a predatory nuisance animal—a shift which also 
DFFRPSDQLHG�LQFUHDVHG�XUEDQL]DWLRQ�LQ�WKH�8�.��DQG�D�PDUNHG�JURZWK�
in the development of animal welfare movements. This imagery has 
greatly colored the debate over the need to cull badgers in order to 
control bovine tuberculosis (bTB) in the U.K. While the positive image 
of Mr. Badger arguably still prevails, the need to address bTB has led to 
a resurgence of the negative portrayal of badgers as diseased vermin.19

14 J.K. Rowling initially considered using a bear, rather than a badger, as the 
+XIÀHSXII�PDVFRW��6KH�ODWHU�ZURWH�³>S@HUKDSV�+XIÀHSXII�KRXVH�ZRXOG�KDYH�WKH�UHVSHFW�
it deserves from the fans if I’d stayed with my original idea of a bear to represent it?”J.K. 
Rowling, Harry Potter and the Philosopher’s Stone - with annotations, the guardian, 
May 18, 2013 available at http://www.guardian.co.uk/books/interactive/2013/may/18/
MN�URZOLQJ�KDUU\�SRWWHU�SKLORVRSKHUV�VWRQH�DQQRWDWLRQV.

15� 7KH�:LOGOLIH�7UXVWV�IRUP�WKH�ODUJHVW�8�.��YROXQWDU\�RUJDQL]DWLRQ�GHGLFDWHG�
to protecting wildlife and wild places. the wildliFe trusts, Who We Are, available at 
KWWS���ZZZ�ZLOGOLIHWUXVWV�RUJ�ZKR�ZH�DUH. 

16 See, hall and woodhouse, The Range, available at KWWS���ZZZ�KDOO�
ZRRGKRXVH�FR�XN�WKH�UDQJH. 

17 Angela Cassidy, Vermin, Victims and Disease: UK Framings of Badgers in 
and Beyond the Bovine TB Controversy, 52 soCiologia ruralis 192, 196 (April 2012).

18 Id. at 202.
19 Id.�DW��������

http://www.guardian.co.uk/books/interactive/2013/may/18/jk-rowling-harry-potter-philosophers-stone-annotations
http://www.guardian.co.uk/books/interactive/2013/may/18/jk-rowling-harry-potter-philosophers-stone-annotations
http://www.wildlifetrusts.org/who-we-are
http://www.hall-woodhouse.co.uk/the-range
http://www.hall-woodhouse.co.uk/the-range
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a. Bovine TB and Badgers

Tuberculosis was a serious problem in the crowded industrial 
centers of Victorian England. Additionally, the close proximity of 
large numbers of people in cities with nearby dairy herds facilitated 
the spread of tuberculosis in cattle, and contaminated milk prior to the 
GHYHORSPHQW� RI� SDVWHXUL]DWLRQ��7KH� GLVHDVH� DOVR� VSUHDG� DPRQJ� RWKHU�
livestock and wildlife. 

A voluntary nationwide cattle testing program was instituted to 
deal with widespread infection in the 1930s, and testing and slaughtering 
of infected animals became mandatory in the 1950s. As a result, the 
incidence of bTB declined from over 60% of the nation’s cattle herds 
to less than 1% by 1960. In the 1970s, however, the disease was again 
seen in a few parts of the southwest of England, and in 1971 a badger 
ZDV�LGHQWL¿HG�RQ�D�*ORXFHVWHUVKLUH�IDUP��ZKLFK�KDG�GLHG�RI�DGYDQFHG�
bovine TB. Despite the success managing the disease in the early part 
of the 20th century, the number of infections started to rise again in the 
1980s, and now bTB is once again widespread throughout the West 
and Southwest of England and Wales.20 Roughly 28,000 cattle were 
slaughtered 2012 because of bTB, and the disease is estimated to cost 
taxpayers around £100 million each year.21

The disease is spread primarily through the exchange of a 
bacterium in the respiratory secretions from an infected animal. 
While a number of mammalian species can harbor the bacteria, with 
the discovery of the link to badgers they gradually came to be seen 
E\� WKH�*RYHUQPHQW� DV� WKH�PRVW� VLJQL¿FDQW� UHVHUYRLU� RI� WKH� GLVHDVH�22 
As the cattle controls were no longer containing the disease, in 1975 
the Ministry of Agriculture, Fisheries, and Food (the predecessor 
of the current Department for Environment, Food and Rural Affairs) 
began licensing a series of badger control methods. These methods 
included gassing, which was used until 1980 when it was deemed to be  
 
 
 

20 History of Bovine TB, tB Free eng. available at http://www.tbfreeengland.
co.uk/assets/4148. 

21 Bovine TB (bTB), Farmers guardian, (May 31, 2013), available at 
KWWS���ZZZ�IDUPHUVJXDUGLDQ�FRP�KRPH�KRW�WRSLFV�ERYLQH�WE��EWE��������DUWLFOH (last 
visited Dec. 1, 2013); Bovine TB (tuberculosis): Key Facts and Figures, department 
For enVironment, Food & rural aFFairs available at http://www.defra.gov.uk/
DQLPDO�GLVHDVHV�D�]�ERYLQH�WE�. 

22 Bovine TB Eradication Programme for England, department For 
enVironment, Food & rural aFFairs (July 19, 2011) available at https://www.gov.
XN�JRYHUQPHQW�SXEOLFDWLRQV�ERYLQH�WE�HUDGLFDWLRQ�SURJUDPPH�IRU�HQJODQG.

http://www.tbfreeengland.co.uk/assets/4148
http://www.tbfreeengland.co.uk/assets/4148
http://www.farmersguardian.com/home/hot-topics/bovine-tb-(btb)/32043.article
http://www.defra.gov.uk/animal-diseases/a-z/bovine-tb/
http://www.defra.gov.uk/animal-diseases/a-z/bovine-tb/
https://www.gov.uk/government/publications/bovine-tb-eradication-programme-for-england
https://www.gov.uk/government/publications/bovine-tb-eradication-programme-for-england
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inhumane.23 Trapping, caging, and shooting then became the primary 
methods for killing badgers. Reactive culling, which involves killing 
badgers on infected farms, and the “clean ring” strategy, where badgers 
are killed in concentric circles out from an infected farm until no infected 
badgers are found, were used until 1985.24 A more limited “interim 
strategy” was instituted in 1986, which focused on removing and culling 
badgers only from infected farms where they were determined to be the 
likely cause of the infection in the cattle.25 As the disease continued to 
VSUHDG��WKHVH�HIIRUWV�ZHUH�UHSODFHG�LQ������ZLWK�D�³5DQGRPL]HG�%DGJHU�
Culling Trial” (RBCT) in areas with the highest rates of bTB to test the 
effectiveness of proactive culling versus reactive culling.26�7KLV�HLJKW�
\HDU�WULDO��RYHUVHHQ�E\�WKH�,QGHSHQGHQW�6FLHQWL¿F�*URXS�RQ�FDWWOH�7%��
ended in 2006, cost more than £53 million, and resulted in the death of 
over 11,000 badgers. The RBCT concluded that while some reduction 
in bTB was observed, badger culling “played no meaningful part in the 
control bovine TB in cattle” and that the cattle themselves contributed 
VLJQL¿FDQWO\�WR�WKH�SHUVLVWHQFH�DQG�VSUHDG�RI�WKH�GLVHDVH�27 

1HYHUWKHOHVV��WKH�VFLHQWL¿F�OLQN�EHWZHHQ�EDGJHU�FRQWURO�DQG�WKH�
spread of bTB continues to be vigorously debated, with advocates on all 
sides pointing to language found in various parts of the RBCT and the 
earlier Reports. Indeed, part of the Conservative Party’s 2010 election 
 

23 The gassing of badgers was terminated, and culling suspended, as Lord 
=XFNHUPDQ�EHJDQ�KLV�UHYLHZ�RI�WKH�E7%�FRQWURO�HIIRUWV�ZKLFK�RFFXUUHG�GXULQJ������
������/RUG�=XFNHUPDQ�DOVR�UHFRPPHQGHG�WKDW�WKH�LVVXH�EH�UHYLHZHG�DJDLQ�WKUHH�\HDUV�
later, in 1985., History of Badger Control, department For enVironment, Food & 
rural aFFairs available at KWWS���ZZZ�GHIUD�JRY�XN�DQLPDO�GLVHDVHV�D�]�ERYLQH�WE�
EDGJHUV�KLVWRU\�FRQWUROV� (last visited Dec. 1, 2013). 

24� 3URIHVVRU�'XQQHW�FRQGXFWHG�D�IROORZ�XS�WR�WKH�=XFNHUPDQ�5HYLHZ��DQG�
issued his own report in 1986. Id.; History of Bovine TB, supra note 20; Bovine TB 
(bTB), supra note 21.

25 History of Badger Control, supra note 23.
26 Id. The RBCT was instituted following another review and report, issued 

by Professor John Krebs. Tuberculin testing was suspended, however, during the 2001 
outbreak of foot and mouth disease. The RBCT covered 30,100 km2 of England in 
total, divided into 10 sets consisting of 3 areas called “triplets”. Within each triplet, in 
one area badgers were repeatedly culled (proactive culling); in the second area badgers 
were culled in response to bTB outbreaks in cattle (reactive culling); and no culling 
was employed in the third area, which was only surveyed and tested for bTB. 

27 Final report oF the independent sCientiFiC group on Cattle tB (June 
2007) at 172, 181, available at http://archive.defra.gov.uk/foodfarm/farmanimal/
GLVHDVHV�DWR]�WE�LVJ�UHSRUW�¿QDOBUHSRUW�SGI. See also, Brief history of Bovine TB, the 
Badger proteCtion league available at http://www.badgerprotectionleague.com/
uploads/history.doc and Lewis Clarke, A brief history of Bovine TB and badger culling 
in the United Kingdom, tiVertonpeople March 14, 2011, available at http://www.
WLYHUWRQSHRSOH�FR�XN�QHZV�EULHI�KLVWRU\�%RYLQH�7%�EDGJHU�FXOOLQJ�8QLWHG�VWRU\�
���������GHWDLO�VWRU\�KWPO. 

http://www.defra.gov.uk/animal-diseases/a-z/bovine-tb/badgers/history-controls/
http://www.defra.gov.uk/animal-diseases/a-z/bovine-tb/badgers/history-controls/
http://archive.defra.gov.uk/foodfarm/farmanimal/diseases/atoz/tb/isg/report/final_report.pdf
http://archive.defra.gov.uk/foodfarm/farmanimal/diseases/atoz/tb/isg/report/final_report.pdf
http://www.badgerprotectionleague.com/uploads/history.doc
http://www.badgerprotectionleague.com/uploads/history.doc
http://www.tivertonpeople.co.uk/news/brief-history-Bovine-TB-badger-culling-United/story-10825818-detail/story.html
http://www.tivertonpeople.co.uk/news/brief-history-Bovine-TB-badger-culling-United/story-10825818-detail/story.html
http://www.tivertonpeople.co.uk/news/brief-history-Bovine-TB-badger-culling-United/story-10825818-detail/story.html
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manifesto was to tackle what it saw as “the most pressing animal health 
SUREOHP� LQ� WKH� 8�.�´� WKURXJK� ³D� FDUHIXOO\�PDQDJHG� DQG� VFLHQFH�OHG�
policy of badger control.”28 Accordingly, following the election, the 
Department for Environment, Food & Rural Affairs issued its “Bovine 
TB Eradication Plan” for England in July 2011,29 and subsequently 
explained that:

[f]ollowing a public consultation in 2010 and a 
consultation of key stakeholders on draft Guidance to 
1DWXUDO� (QJODQG� EHWZHHQ� -XO\�6HSWHPEHU� ������ WKH�
Government has now decided to proceed with a policy of 
enabling farmers and landowners to cull and/or vaccinate 
badgers, under licence, in areas of high incidence of TB 
in cattle.”30

Although vaccination is mentioned as an option in the Bovine TB 
Eradication Plan, culling is the Government’s preferred approach 
IRU� WKH� SLORW� SURJUDP��'()5$�QRWHV� WKDW� LW� LV� GLI¿FXOW� WR� GLVWLQJXLVK�
vaccinated cattle from infected cattle, although work is underway to 
develop new vaccines that don’t generate “false positives” to standard 
TB diagnostic tests and which would make it possible to differentiate 
between infected and vaccinated animals. Moreover, the European 
Commission has instructed DEFRA that currently, “[v]accination 
against bTB is explicitly forbidden in the EU legislation on disease 
control (Council Directive 78/52/EEC31�� DQG� LPSOLFLWO\� DOVR� LQ� LQWUD�
Union trade legislation, as vaccination is not compatible with provisions 

28 William Surman, Conservative manifesto tackles badgers and foxes, 
Farmers guardian, April 13, 2010, available at http://www.farmersguardian.com/
KRPH�ODWHVW�QHZV�FRQVHUYDWLYH�PDQLIHVWR�WDFNOHV�EDGJHUV�DQG�IR[HV�������DUWLFOH. 

29 Bovine TB Eradication Programme for England, supra note 22. 
30 The Government’s policy on Bovine TB and badger control in England, 

department For enVironment, Food & rural aFFairs (December 14, 2011) available 
at KWWSV���ZZZ�JRY�XN�JRYHUQPHQW�SXEOLFDWLRQV�WKH�JRYHUQPHQW�V�SROLF\�RQ�ERYLQH�
WE�DQG�EDGJHU�FRQWURO�LQ�HQJODQG. Natural England is the Government’s statutory 
advisor on environmental matters, and the licensing body for wildlife management—
including the responsibility for licensing for badger culling. See, Our Work natural 
england, http://www.naturalengland.org.uk/ourwork/default.aspx and Wildlife 
Management and Licensing: Badgers, natural england available at http://www.
naturalengland.org.uk/ourwork/regulation/wildlife/species/badgers.aspx. 

31 See Directive 78/52, of the Council of the European Communities of 
13 December 1977 on the Community criteria for national plans for the accelerated 
HUDGLFDWLRQ�RI�EUXFHOORVLV�� WXEHUFXORVLV�DQG�HQ]RRWLF�OHXNRVLV�LQ�FDWWOH, 1977 O.J. (L 
������������������

http://www.farmersguardian.com/home/latest-news/conservative-manifesto-tackles-badgers-and-foxes/31372.article
http://www.farmersguardian.com/home/latest-news/conservative-manifesto-tackles-badgers-and-foxes/31372.article
https://www.gov.uk/government/publications/the-government-s-policy-on-bovine-tb-and-badger-control-in-england
https://www.gov.uk/government/publications/the-government-s-policy-on-bovine-tb-and-badger-control-in-england
http://www.naturalengland.org.uk/ourwork/default.aspx
http://www.naturalengland.org.uk/ourwork/regulation/wildlife/species/badgers.aspx
http://www.naturalengland.org.uk/ourwork/regulation/wildlife/species/badgers.aspx
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IRU�WHVWLQJ�DQG�KHUG�TXDOL¿FDWLRQ��&RXQFLO�'LUHFWLYH��������((&32).”33 
:KLOH�¿HOG�WULDOV�RI�QHZ�YDFFLQHV�DUH�QRW�SURKLELWHG�34 it is not anticipated 
that any trials would be completed before 2016, and it may be ten years 
before vaccines are fully available in accordance with European and 
international rules.35 An injectable badger vaccine has been available 
since 2010, and research is ongoing on a more practical oral vaccine, 
which may be distributed in bait and would not require trapping the 
animals.36 However, vaccinating either cattle or badgers does not cure 
7%��DQG�WKH�DFWXDO�HI¿FDF\�RI�WKH�YDFFLQHV�LQ�WKH�¿HOG�LV�VWLOO�GHEDWHG��$V�
Anne McIntosh MP, and Chair of the House of Commons Committee 
on the Environment, Food and Rural Affairs recently declared while 
introducing the Committee’s Report on Bovine TB:

While progress to develop vaccines is clearly being made, 
debate on this subject has been characterised by lack of 
clarity for public understanding. The Government must 
share a great deal of the blame for this.

The Government is right to invest millions of pounds in 
developing vaccines against bovine TB. We should use 
every tool to combat this disease, but vaccination alone 
will not, at least in the short term, provide a complete 
solution. Vaccines have no impact on already infected 
animals, offer a range of protection to those that aren’t 
infected, and will be expensive to deploy.37

32 See Directive 64/432, of the Council of the European Communities of 
���-XQH������RQ�DQLPDO�KHDOWK�SUREOHPV�DIIHFWLQJ�LQWUD�&RPPXQLW\�WUDGH�LQ�ERYLQH�
DQLPDOV�DQG�VZLQH�������2�-���/�����������������

33 Correspondence: Bovine TB Eradication Program: Letter From The 
European Commission: Patterson (January 14, 2013), department For enVironment, 
Food & rural aFFairs, available at https://www.gov.uk/government/publications/
ERYLQH�WE�HUDGLFDWLRQ�SURJUDPPH�OHWWHU�IURP�WKH�HXURSHDQ�FRPPLVVLRQ�WR�RZHQ�
paterson. 

34 See report oF the enVironment, Food and rural aFFairs Committee, 
Vaccination against Bovine TB,���������+�&���������������available at http://www.
publications.parliament.uk/pa/cm201314/cmselect/cmenvfru/258/258.pdf. 

35 See department For enVironment, Food & rural aFFairs supra note 33. 
36 Badger Vaccination, department For enVironment, Food & rural 

aFFairs (November 30, 2012), available at KWWS���ZZZ�GHIUD�JRY�XN�DQLPDO�GLVHDVHV�
D�]�ERYLQH�WE�YDFFLQDWLRQ�EDGJHU�YDFFLQDWLRQ. 

37 Bovine TB Vaccination No Magic Bullet Say MPs, house oF Commons 
seleCt Committee on enVironment, and rural aFFairs (June 5, 2013), available 
at KWWS���ZZZ�SDUOLDPHQW�XN�EXVLQHVV�FRPPLWWHHV�FRPPLWWHHV�D�]�FRPPRQV�VHOHFW�
HQYLURQPHQW�IRRG�DQG�UXUDO�DIIDLUV�FRPPLWWHH�QHZV�ERYLQH�WE�UHSRUW�SXEOLFDWLRQ�. 

https://www.gov.uk/government/publications/bovine-tb-eradication-programme-letter-from-the-european-commission-to-owen-paterson
https://www.gov.uk/government/publications/bovine-tb-eradication-programme-letter-from-the-european-commission-to-owen-paterson
https://www.gov.uk/government/publications/bovine-tb-eradication-programme-letter-from-the-european-commission-to-owen-paterson
http://www.publications.parliament.uk/pa/cm201314/cmselect/cmenvfru/258/258.pdf
http://www.publications.parliament.uk/pa/cm201314/cmselect/cmenvfru/258/258.pdf
http://www.defra.gov.uk/animal-diseases/a-z/bovine-tb/vaccination/badger-vaccination
http://www.defra.gov.uk/animal-diseases/a-z/bovine-tb/vaccination/badger-vaccination
http://www.parliament.uk/business/committees/committees-a-z/commons-select/environment-food-and-rural-affairs-committee/news/bovine-tb-report-publication/
http://www.parliament.uk/business/committees/committees-a-z/commons-select/environment-food-and-rural-affairs-committee/news/bovine-tb-report-publication/


Good Badger, Bad Badger: The Impact of Perspective  
on Wildlife Law and Policy 51

Accordingly, the Government decided to proceed with a pilot badger 
cull under its bTB Eradication Plan, which began in June 2013 when 
the licensing authority for protected species, Natural England, issued 
licenses to cull badgers in the counties of Gloucestershire and Somerset.38 
Moreover, DEFRA announced that its goal is to rid the U.K. of bTB over 
WKH�QH[W�WZHQW\�¿YH�\HDUV��LQ�D�SKDVHG�SURJUDP�ZKLFK�SULPDULO\�UHOLHV�
on expanding the badger cull but explores other alternatives such as 
enhanced testing, vaccination, or contraception, as they become feasible 
over time.39

The plans for the badger cull prompted an emotional response 
across the country, often generating heated controversy among a complex 
and constantly shifting mix of politicians, farmers, scientists, animal 
advocates, environmentalists, and the public, each with a different 
perspective on whether the badger is good or bad.40 

7R�WKH�DQWL�FXOO�DGYRFDWHV��³>G@HDWK�LV�DOZD\V�WKH�VRIW�RSWLRQ²
at least, it is for those not doing the actual dying. The badger cull is 
all of the peace slaughter of predators that was all the rage in the 19th 
century and still continues in some places, illegally, today when in 
doubt, blame a wild creature; and then kill it. Job done.”41 Brian May, 
the animal activist and former guitarist with Queen, launched an online 
petition drive to stop the badger cull which captured this sentiment and 
received more than a quarter million supporters, making it the highest 
UDQNLQJ� PHDVXUH� RQ� WKH� *RYHUQPHQW¶V� H�SHWLWLRQ� ZHEVLWH�42 He also 
led a protest march to the Westminster Parliament.43 The RSPCA and 

38 See infra text accompanying note 169; see also infra text accompanying 
note 170; see also infra text accompanying note 171. 

39 6HH�'UDIW� 6WUDWHJ\� IRU�$FKLHYLQJ�³2I¿FLDOO\�%RYLQH�7XEHUFXORVLV�)UHH´�
Status for England, department For enVironment, Food & rural aFFairs (July 4, 
2013), available at KWWSV���FRQVXOW�GHIUD�JRY�XN�IDUPLQJ�WE�VXSSRUWLQJBGRFXPHQWV�
Draft%20%20Strategy.pdf (stating that Wales and Northern Ireland are conducting 
research into vaccinating badgers, Scotland is free of bTB, and The Republic of 
Ireland has been culling badgers since the 1980s); see also Helen Briggs, Q&A: The 
Badger Cull, BBC news (June 7, 2013), available at http://www.bbc.co.uk/news/
VFLHQFH�HQYLURQPHQW���������. 

40 See Jon Walker, Battle To Save Badgers Pits Town Against Country, the 
Journal, (July 3, 2013).

41 Simon Barnes, Stop Picking On Mr. Brock: It’s This Silly Cow With TB You 
Should Be Blaming, the times (Oct. 7, 2006), available at http://www.thetimes.co.uk/
tto/opinion/columnists/simonbarnes/article1885320.ece. 

42 See Brian May, Stop the Badger Cull e-petition, hm goVernment (July 
9, 2013), available at http://epetitions.direct.gov.uk/petitions/38257; see also 250,000 
Anti-Cull, the (newCastle) Journal, (June 20, 2013).

43 Badger Cull Protest In Westminster Led By Brian May, the huFFington 
post (Jan. 6, 2013), available at KWWS���ZZZ�KXI¿QJWRQSRVW�FR�XN������������EDGJHU�
FXOO�SURWHVWBQB��������KWPO. 

http://www.bbc.co.uk/news/science-environment-22614350
http://www.bbc.co.uk/news/science-environment-22614350
http://www.thetimes.co.uk/tto/opinion/columnists/simonbarnes/article1885320.ece
http://www.thetimes.co.uk/tto/opinion/columnists/simonbarnes/article1885320.ece
http://epetitions.direct.gov.uk/petitions/38257
http://www.huffingtonpost.co.uk/2013/06/01/badger-cull-protest_n_3372032.html
http://www.huffingtonpost.co.uk/2013/06/01/badger-cull-protest_n_3372032.html
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other groups established websites opposing the cull.44 Opponents of 
the cull employed a number of other tactics, “naming and shaming” 
farms and marksmen participating in the cull,45 and boycotting dairy 
products from those farms.46 Other tactics being advocated included 
KRD[�SKRQH�FDOOV��SOD\LQJ�ORXG�KHDY\�PHWDO�PXVLF��DQG�XVLQJ�YXYX]HODV��
DQG� ÀDVKOLJKWV� WR� VFDWWHU� EDGJHUV� DQG� GLVUXSW� WKH� QLJKWWLPH� FXOOV�47 
DEFRA and local police monitored social media for protest activity, 
but also advocated a “common sense approach” where they said they 
would focus their enforcement on acts of illegality rather than inhibiting 
peaceful protests, and even engaged in “wargames” with activists in 
order to reach mutually agreeable ground rules in advance.48 Even so, 
some cull opponents advocated borrowing more “direct action” tactics 
IURP�WKH�DQWL�IR[�KXQWLQJ�PRYHPHQW��WKHVH�³FXOO�VDERWHXUV´�VWDWHG�WKH\�
would put themselves “between the bullets and the badgers.”49 Others 
OHDÀHWHG�IDUPV��WKUHDWHQHG�EODFNPDLO��DQG�DW�OHDVW�RQH�¿UH�ZDV�VXVSHFWHG�
RI�EHLQJ�VHW�E\�DQWL�FXOO�DFWLYLVWV�50 

 

44 See generally, Stop the Badger Cull, rspCa, available at http://www.
rspca.org.uk/getinvolved/campaigns/wildlife/stop�WKH�FXOO; Stop the Cull, Badger 
Killers, available at KWWS���EDGJHU�NLOOHUV�FR�XN�. 

45 ‘Badger Defenders’ Say They Will ‘Name And Shame’ Shooters In Cull, 
glouCester Citizen 4 (June 11, 2013), available at 2013 WLNR 14350788; Badger 
Cull has Begun, daily post (June 1, 2013), available at 2013 WLNR 13491174.

46 Charlie Cooper, RSPCA Calls For Milk Boycott As Farmers Prepare For 
Badger Cull, independent (Sep. 20, 2012), available at http://www.independent.co.uk/
HQYLURQPHQW�QDWXUH�UVSFD�FDOOV�IRU�PLON�ER\FRWW�DV�IDUPHUV�SUHSDUH�IRU�EDGJHU�
FXOO���������KWPO. 

47 Saboteurs Aim To “Dig Dirt” On Landowners In Gloucestershire To Stop 
Cull, glouCester Citizen (June 3, 2013),2013 wlnr 13653952; Trying To Stop The 
Badger Cull - With Vuvuzelas And Loud Music, western morning news (June 3, 
2013), available at KWWS���ZZZ�WKLVLVFRUQZDOO�FR�XN�7U\LQJ�VWRS�EDGJHU�FXOO�QGDVK�
YXYX]HODV�ORXG�VWRU\����������GHWDLO�VWRU\�KWPO�D[]]�TOF2W7)&.

48 See Gloucestershire Police Unveil Plan For Badger Cull, gazette series 
uK (June 25, 2013), available at 2013 WLNR 15451744; see also DEFRA Scans 
Social Networks To Monitor Rural Protest Plans, western morning news (June 24, 
2013) at 2, available at 2013 WLNR 15422632; see also Damian Carrington, Badger 
Cull Activists Can ‘Bend The Rules’ During Protests, Say Police, guardian (June 14, 
2013), available at 2013 WLNR 14499958.

49 Sarah Morrison, We will put ourselves between the bullets and the badgers’, 
independent uK (June 15, 2013), available at 2013 WLNR 14664428. 

50 See Saboteurs Aim To “Dig Dirt” On Landowners In Gloucestershire To 
Stop Cull, supra note 47; see also Trying To Stop The Badger Cull - With Vuvuzelas 
And Loud Music, supra note 47; see also Cull Opponents Blamed For Tractor Blaze, 
glouCester Citizen (July 15, 2013), available at 2013 WLNR 17232729, http://www.
JORXFHVWHUFLWL]HQ�FR�XN�&XOO�RSSRQHQWV�EODPHG�WUDFWRU�EOD]H�VWRU\����������GHWDLO�
story.html; see also Tina Rowe, Extremists Suspected Of Tractor Arson, western 
daily press (July 15, 2013), available at 2013 WLNR 17233166.

http://www.rspca.org.uk/getinvolved/campaigns/wildlife/stop
http://www.rspca.org.uk/getinvolved/campaigns/wildlife/stop
http://badger-killers.co.uk/
http://www.independent.co.uk/environment/nature/rspca-calls-for-milk-boycott-as-farmers-prepare-for-badger-cull-8157382.html
http://www.independent.co.uk/environment/nature/rspca-calls-for-milk-boycott-as-farmers-prepare-for-badger-cull-8157382.html
http://www.independent.co.uk/environment/nature/rspca-calls-for-milk-boycott-as-farmers-prepare-for-badger-cull-8157382.html
http://www.thisiscornwall.co.uk/Trying-stop-badger-cull-ndash-vuvuzelas-loud/story-19169815-detail/story.html
http://www.thisiscornwall.co.uk/Trying-stop-badger-cull-ndash-vuvuzelas-loud/story-19169815-detail/story.html
http://www.gloucestercitizen.co.uk/Cull-opponents-blamed-tractor-blaze/story-19519861-detail/story.html
http://www.gloucestercitizen.co.uk/Cull-opponents-blamed-tractor-blaze/story-19519861-detail/story.html
http://www.gloucestercitizen.co.uk/Cull-opponents-blamed-tractor-blaze/story-19519861-detail/story.html
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3UR�FXOO� DGYRFDWHV�� VXFK� DV� WKH� )DUPHUV� 8QLRQ�� FKDOOHQJHG�
DQWL�FXOO� FDPSDLJQ� DGYHUWLVHPHQWV� IRU� GHFHSWLYH� DQG� PLVOHDGLQJ�
claims regarding efforts to “exterminate” badgers in complaints to the 
Advertising Standards Authority.51 Some farmers and dealers seeking 
to evade regulatory controls and testing requirements have moved bTB 
LQIHFWHG�DQLPDOV�LQWR�GLVHDVH�IUHH�KHUGV�DQG�IDOVL¿HG�WKHLU�UHFRUGV��ZKLFK�
also resulted in the sale of infected meat and milk to consumers and the 
LPSRVLWLRQ�RI�¿QHV�DQG�VXVSHQGHG�MDLO�VHQWHQFHV�52 The intensity of the 
SUR�FXOO� DGYRFDWHV� LV�SHUKDSV� LOOXVWUDWHG�E\� WKLV� VRPHZKDW� WRQJXH�LQ�
cheek excerpt from a 2004 piece in The Times of London:

So what’s new, I ask of friends in the country. What 
menace this week stalks the rural acres? … “Badgers,” 
was the loud reply.

Not since the Beast of Bodmin, not since the Hound 
of the Baskervilles, had so awful a creature plagued 
the countryside. Meles vulgaris, something between a 
weasel and a bear, was overrunning hill and dale. And 
LW�ZDV��RI�FRXUVH��/DERXU¶V�IDXOW��:KDW�ZHUH�WKH�WHGG\�
KXJJLQJ�� WRZQ�GZHOOLQJ�� SL]]D�HDWLQJ� FODVVHV� JRLQJ� WR�
do about it, I was asked? They would not be content 
XQWLO�HYHU\�UXVWLF�SDUORXU�ZDV�D�]RR�RI�IUHH�UDQJH�IR[HV��
badgers, stags, kites and predatory geese?

I could not argue the damage. Across the landscape 
meadows were being upheaved, hedges, banks and 
bridleways subsiding, tennis courts falling into holes. 
Tunnels of Ho Chi Minh ingenuity were sapping the 
ancient walls and lawns of England with a verminous 
Vietcong. These omnivorous monsters were eating lambs 
DQG� JURXQG�QHVWLQJ� ELUGV�� 7KH\� ZHUH� WKH� RQO\� NQRZQ�
predator of the hedgehog. Archaeological sites were 
being destroyed. The killer brock was prowling at will, 
cockily secure under the 1992 Protection of Badgers Act. 
Not a hand could be raised against him.

51 FUW Call For Action Over Anti-Badger-Cull Adverts, western mail, 
(July 2, 2013). 

52 See Stuart Winter, Badger Cull: Farmers Flout TB Cattle Rules, eXpress 
on sunday uK (July 7, 2013), available at 2013 WLNR 16469783; see also Louise 
Gray, 0LON�)URP�&RZV�:LWK�7%�,Q�6KRSV�$V�5RZ�2YHU�,QIHFWHG�0HDW�,QWHQVL¿HV��daily 
telegraph UK (July 1, 2013), available at 2013 WLNR 15946222.
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Nor is that all. The Act has taken badgers from near 
HQGDQJHUHG�VWDWXV�WR�³D�SRSXODWLRQ�WKH�VL]H�RI�%ULVWRO´��DQG�
growing. Farmers regard it as axiomatic that this growth 
is the cause of the epidemic of bovine tuberculosis. This 
disease is threatening cows (and taxpayers) on a scale 
DSSURDFKLQJ�WKDW�RI�IRRW�DQG�PRXWK��%XW�\RX�ZLOO�QHYHU�
persuade the wildlife lobby of this … Public resentment 
over decades of farm subsidy is now concentrated on 
protecting every fox, deer and badger extant.

Of one thing I am clear. Sherlock Holmes was right. The 
most foetid and conspiratorial backstreets of London 
cannot equal the “smiling and beautiful countryside” for 
UDZ�FRQÀLFW�«�

The cattle tuberculosis epidemic is appalling. Twenty 
thousand cows were killed last year alone, costing 
the Treasury close to £100 million in compensation. 
Incidence is rising by 20 per cent a year, with 4 per cent 
RI�WKH�QDWLRQDO�KHUG�DOUHDG\�DIÀLFWHG��6LQFH�EDGJHUV�DUH�
known carriers and their numbers have soared, farmers 
naturally put two and two together….

The NFU and farm lobbyists are convinced that 
badgers threaten not just cattle but also the ecological 
balance of the countryside. They want to be allowed to 
control numbers. Their foes on the vociferous National 
Federation of Badger Groups disagree. To them, these 
appealing creatures are innocent victims of the NFU’s 
FXOOLQJ� ¿HOGV�� %RYLQH� WXEHUFXORVLV� LV� WKH� UHVXOW� QRW� RI�
badgers but of sloppy cattle husbandry.

To put it mildly these points of view are not compatible.53

Kevin Pearce, the head of food and farming at the National Farmers 
Union, admits a part of the problem is an “image issue.” “A lot of 
farmers like badgers but we also want to control the disease. If your 
vector spreading TB was a rat, I’m sure that there’d be no problem for 
farmers in securing a license to take action.”54 The public, however, 

53 Simon Jenkins, A Verminous Vietcong Stalks The Countryside, the 
times, (May 21, 2004), available at http://www.thetimes.co.uk/tto/law/columnists/
article2047360.ece. 

54 Tom de Castella, Badger Cull; Are We Silly To Be So Sentimental? BBC 
news (Nov.19, 2010), available at KWWS���ZZZ�EEF�FR�XN�QHZV�PDJD]LQH���������. 

http://www.thetimes.co.uk/tto/law/columnists/article2047360.ece
http://www.thetimes.co.uk/tto/law/columnists/article2047360.ece
http://www.bbc.co.uk/news/magazine-11380921
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appears not to have been as fully convinced that badgers are either 
as good or as bad as the advocates on either side of the issue might 
FODLP��:KLOH�ROGHU�VXUYH\V�VXJJHVW�DV�PXFK�DV�WZR�WKLUGV�RI�WKH�%ULWLVK�
public oppose culling badgers to control bTB,55 some more recent pools 
suggest that public opposition to a cull is much lower, perhaps as low 
D�RQH�WKLUG��DQG�DOPRVW�PDWFKHG�E\�WKRVH�ZKR�ZRXOG�VXSSRUW�D�FXOO�56 
In some surveys, milk prices and the general plight of the farmers, 
far outweighed the badgers’ role in the spread of bTB—and that few 
consumers would alter their purchasing habits based upon whether a 
particular farm or supermarket supported the cull.57 Moreover, the 
majority of consumers surveyed would accept a humanely conducted 
cull as part of the measures needed to address the spread of bTB.58 This 
VXJJHVWV�WKDW�WKH�FKDUDFWHUL]DWLRQ�RI�EDGJHUV�DV�HLWKHU�JRRG�RU�EDG�E\�WKH�
advocates on both sides of the bTB issue have yet to convince the public 
that one view or the other should prevail.

b. Other examples of “Good” and “Bad” Wildlife 

:KLWH�WDLOHG� GHHU� RIIHU� D� FRPSDUDEOH� H[DPSOH� ZLWK� D� VLPLODU�
range of perspectives on these types of issues as they are played out 
LQ� WKH�8QLWHG� 6WDWHV��7KH�ZKLWH�WDLOHG� GHHU� LV� DPRQJ� WKH� SUHHPLQHQW�
symbols of “the wilderness,” and one of the most common charismatic 
megafauna found in America. But they too, like the badger, are seen 
from multiple viewpoints, which greatly impacts how humans relate to 
these wild animals. 

55 See Richard Black, UK Public Opposed To Badger Cull, Opinion Poll 
Suggests, BBC news (June 8, 2011), available at KWWS���ZZZ�EEF�FR�XN�QHZV�VFLHQFH�
HQYLURQPHQW���������. 

56 See Jonathan Riley, Poll Shows Badger Cull Not Big Issue For 
Public, Farmers weeKly (May 31, 2013), available at http://www.fwi.co.uk/
DUWLFOHV�������������������SROO�VKRZV�EDGJHU�FXOO�QRW�ELJ�LVVXH�IRU�SXEOLF�KWP. 

57� -XOLD�*ORW]��Badger Cull? Shoppers Think Low Milk Prices Matter More, 
the groCer (May 25, 2013), available at KWWS���ZZZ�WKHJURFHU�FR�XN�WRSLFV�EDGJHU�
FXOO�VKRSSHUV�WKLQN�ORZ�PLON�SULFHV�PDWWHU�PRUH��������DUWLFOH. 

58 See Poll Reveals Attitudes to Badger Cull, national Farmers union, (May 
31, 2013), available at KWWS���ZZZ�QIXRQOLQH�FRP�QHZV�ODWHVW�QHZV�SROO�UHYHDOV�
DWWLWXGHV�WR�EDGJHU�FXOO� (stating that 55% of consumers accept the cull is necessary or 
support it as long as it is done humanely); see also Gareth Enticott, Social Research 
is Good! But the NFU Badger Cull Survey Is Misleading, BioseCurity researCh 
(August 20, 2011), available at http://biosecurityresearch.blogspot.co.uk/2011/08/
VRFLDO�UHVHDUFK�LV�JRRG�EXW�QIXV�VXUYH\�KWPO. 

http://www.bbc.co.uk/news/science-environment-13684482
http://www.bbc.co.uk/news/science-environment-13684482
http://www.fwi.co.uk/articles/31/05/2013/139295/poll-shows-badger-cull-not-big-issue-for-public.htm
http://www.fwi.co.uk/articles/31/05/2013/139295/poll-shows-badger-cull-not-big-issue-for-public.htm
http://www.thegrocer.co.uk/topics/badger-cull-shoppers-think-low-milk-prices-matter-more/343586.article
http://www.thegrocer.co.uk/topics/badger-cull-shoppers-think-low-milk-prices-matter-more/343586.article
http://www.nfuonline.com/news/latest-news/poll
http://biosecurityresearch.blogspot.co.uk/2011/08/social-research-is-good-but-nfus-survey.html
http://biosecurityresearch.blogspot.co.uk/2011/08/social-research-is-good-but-nfus-survey.html
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[W]ildlife watchers lure deer to backyard feeders, 
ORFDYRUH�IRRGLHV�WUDGH�JRXUPHW�YHQLVRQ�UHFLSHV��DQWOHU�
obsessed bowhunters perch in tree stands, and millions 
more hunters spend big bucks in pursuit of big bucks [but 
at the same time there] are car crashes, Lyme disease, 
agricultural losses, environmental devastation, and 
endless hordes of deer invading America’s suburbs.59

Although the presence of bovine TB in American deer is rare, bTB 
ZDV� LGHQWL¿HG� LQ� GHHU� LQ�1HZ�<RUN� LQ� ������ ������ DQG� ������ ,W�ZDV�
VXEVHTXHQWO\� LGHQWL¿HG� LQ� IUHH� UDQJLQJ� GHHU� LQ� QRUWKHUQ�0LFKLJDQ� LQ�
1975, and when it was again documented not only in the same area of 
Michigan in 1994, but also in neighboring Minnesota, serious concerns 
arose over deer acting as a reservoir for the bTB bacterium.60 Additionally, 
the practice of deer baiting by hunters and the use of feeding stations 
by deer farmers, which was also common in more than half the states in 
WKH�FRXQWU\��KHOSHG�IDFLOLWDWH�QRVH�WR�QRVH�WUDQVPLVVLRQ�RI�WKH�GLVHDVH�61 
However, ongoing federal and state governmental TB surveillance 
and eradication programs have helped to dramatically reduce, but not 
eliminate, the presence of bTB in cattle in the U.S.62 For many years, 
ongoing active surveillance for TB in wildlife was conducted only in 
0LFKLJDQ�DQG�0LQQHVRWD��+RZHYHU��VKRUW�WHUP�VXUYHLOODQFH�RI�ZLOGOLIH�
is often conducted in other parts of the U.S. when bTB is detected in 
domestic livestock and captive deer or similar species.63

59 al CamBronne, deerland: ameriCa’s hunt For eCologiCal BalanCe and 
the essenCe oF wildness vi (2013).

60 National Wildlife Disease Program, Bovine Tuberculosis, aphis (last 
visited Nov. 5, 2012), availabel at KWWS���ZZZ�DSKLV�XVGD�JRY�ZLOGOLIHBGDPDJH�QZGS�
tb.shtml. The Bovine TB bacterium has subsequently been detected, at varying levels, 
LQ�D�ZLGH�QXPEHU�RI�VSHFLHV�RI�1RUWK�$PHULFDQ�ZLOGOLIH��LQFOXGLQJ�ZKLWH�WDLOHG�GHHU��
mule deer, elk, bison, moose, raccoons, coyotes, opossums, feral cats, grey fox, black 
bears, feral swine, gray wolves, red fox, and bobcat.

61 Some segments of the hunting community, however, assert that baiting is 
unethical. See Jim sterBa, nature wars�����������������

62 See u.s. dept. oF agriC., animal and plant health inspeCtion serV., 
National Wildlife Disease Program Annual Report 2011 at 45, available at http://
ZZZ�DSKLV�XVGD�JRY�ZLOGOLIHBGDPDJH�QZGS�SGI�����B$QQXDOB5HSRUW�SGI. See also, 
state oF miChigan, Emerging Disease Issues, Bovine Tuberclosis; Summary of bovine 
tuberculosis management in Michigan’s wild deer. Available at http://www.michigan.
JRY�HPHUJLQJGLVHDVHV�������������������B�����������������KWPO.

63 u.s. dep’t oF agriC., animal and plant health inspeCtion serV., nat’l 
wildliFe disease mgmt program: BoVine tuBerCulosis,, Nov. 5, 2012, supra note 
60. The surveillance program in Minnesota ended in February 2013. Minnesota 
Department of Natural Resources, News Release, No bovine TB found in northwestern 
Minnesota deer; disease monitoring and management program ended (Feb. 11, 2013) 
available at KWWS���ZZZ�KLJKEHDP�FRP�GRF��*������������KWPO .

http://www.aphis.usda.gov/wildlife_damage/nwdp/tb.shtml
http://www.aphis.usda.gov/wildlife_damage/nwdp/tb.shtml
http://www.aphis.usda.gov/wildlife_damage/nwdp/pdf/2011_Annual_Report.pdf
http://www.aphis.usda.gov/wildlife_damage/nwdp/pdf/2011_Annual_Report.pdf
http://www.michigan.gov/emergingdiseases/0,4579,7-186-25804_25811-75930--,00.html
http://www.michigan.gov/emergingdiseases/0,4579,7-186-25804_25811-75930--,00.html
http://www.highbeam.com/doc/1G1-318589600.html
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Deer overpopulation is also a much more widespread problem 
in North America, with population numbers estimated at greater than 
30 million animals and growing at a rapid rate.64 This overpopulation 
leads to unhealthy animals, the spread of Lyme disease and other 
diseases, as well as damage to forest vegetation, crops, and wildlife 
habitat.65 When combined with increasing urban and suburban sprawl, 
GHHU�RYHUSRSXODWLRQ�DOVR�FRQWULEXWHV�WR�LQFUHDVLQJO\�VLJQL¿FDQW�KXPDQ�
interaction, including an estimated 150 human fatalities, 30,000 injuries, 
and reported insurance payouts of over $3.8 billion from more than one 
PLOOLRQ�DQQXDO�GHHU�YHKLFOH�FUDVKHV�66 The solution often offered to “the 
deer problem,” irrespective of whether that is seen as the spread of bTB 
or overpopulation, is to manage the resource—to cull Bambi.67 

Since wildlife law and management in the U.S. is much less 
FHQWUDOL]HG�WKDQ�LQ�WKH�8�.��WKH�³GHHU�ZDUV´�WHQG�WR�UHSHDWHGO\�SOD\�RXW�
in a predictable manner in local communities across the country; these 
FRQÀLFWV�SOD\�RXW�ZLWK�WKH�³VDPH�FKDUDFWHUV��VDPH�DQJHU��VDPH�DUJXPHQWV��
same questions, same certainty, same ignorance, same grief,” that is, 
with the same range of perspectives, but asserted by different casts.68 
,Q������� WZR� VFLHQWL¿F� UHVHDUFKHUV� VDWLUL]HG� WKLV� SURFHVV� GHVFULELQJ� D�
PHHWLQJ�LQ�WKH�¿FWLRQDO�WRZQ�RI�(DVW�2YHUVKRH�

The adventure begins, usually, when a group of residents 
from the Town of East Overshoe calls one of us and begs 
for help in saving their urban deer from a planned hunt 
or cull. These are generally nice people who dislike the 
killing of animals in general, and in their backyards in 
SDUWLFXODU��7KH�¿UVW�DQG�PRVW�FRQVLVWHQW�FKDUDFWHULVWLF�ZH�
notice about them is that they have absolutely no legal 
authority to do anything about the deer… . The town  
PHHWLQJ� LV� D� UHOLDEO\�FRQVLVWHQW�SKHQRPHQRQ�� ,WV�SDUWL� 

64 D.R. McCullough, Lessons from the George Reserve, Michigan, L.K. 
Halls, white-tailed deer: eCology and management, 211 (1986) (indicating further 
that, under optimal conditions, deer populations can double every two years).

65 See, e.g., Stephen B. Horsley, Susan L. Stout, & David S. deCalesta, 
White-Tailed Deer Impact On The Vegetation Dynamics Of A Northern Hardwood 
Forest, 13 eCologiCal appliCations 98 (2003).

66 See Max Watman, The White-Tailed Menace, wall st. J., May 31, 2013, 
available at http://online.wsj.com/news/articles/SB100014241278873237446045784
74892342924414; and CamBronne, supra note 59.

67 See internet moVie dataBase, BamBi, http://www.imdb.com/title/
tt0034492/. “Bambi” is well known as the 1942 Disney Academy Award winning 
DQLPDWHG�¿OP��EDVHG�XSRQ�)HOL[�6DOWHQ¶V�ERRN��³%DPEL��$�/LIH�LQ�WKH�:RRGV´ (1923), 
DERXW�D�\RXQJ�GHHU� WKDW�JURZV�XS� LQ� WKH�ZRRGV�DIWHU�RII�VFUHHQ�KXPDQ�KXQWHUV�NLOO�
Bambi’s mother. 

68 sterBa, supra note 61, at 112.

http://online.wsj.com/news/articles/SB10001424127887323744604578474892342924414
http://online.wsj.com/news/articles/SB10001424127887323744604578474892342924414
http://www.imdb.com/title/tt0034492/
http://www.imdb.com/title/tt0034492/
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cipants include; (1) those who want to save “their” 
particular deer, (2) those who object to hunting in 
general, (3) those who object to management of any 
kind, (4) those who hate deer for eating their shrubbery 
or defecating on their lawns, or who believe that the deer 
will give them Lyme disease or wreck their cars, (5) 
VRPH�WRZQVKLS�DQG�FRXQW\�RI¿FLDOV�ZKR�ZDQW�WR�EH�UH�
HOHFWHG������DW�OHDVW�RQH�UHSUHVHQWDWLYH�IURP�WKH�VWDWH�¿VK�
and wildlife agency, (7) some shotgun hunters, (8) some 
bow hunters, (9) a representative from either an animal 
ULJKWV� RU� DQ� DQLPDO�ZHOIDUH� RUJDQL]DWLRQ�� DQG� ����� WKH�
media. 69

The authors then describe the various participants’ positions and 
arguments with humorous detail, positions that are sometimes serious 
and sometimes irrelevant to the discussion –they are especially critical 
of the role of the media in the process. That is because their experience 
shows that “few of the published ‘facts’ regarding the science…are 
FRUUHFW��>DV@�WKH�PHGLD�IRFXVHV�RQ�WKH�LQWHUSHUVRQDO�FRQÀLFWV�UDWKHU�WKDQ�
WKH� VXEVWDQWLYH� LVVXHV«��� ,Q� JHQHUDO�� WKH� PHGLD� PHUHO\� LQÀDPHV� WKH�
issues and offers nothing constructive to the community in the way of 
education.”70�7KH�¿FWLRQDO�(DVW�2YHUVKRH� WRZQ�PHHWLQJ�³¿QDOO\�HQGV�
after exchanges become hostile and insults frequent, without decisions 
by anyone with legal authority to act on the problem.”71 The authors 
conclude their parable observing that:

7KH�GHHU�DUH�LQ�WKLV�¿[�EHFDXVH�SHRSOH�SXW�WKHP�WKHUH��
:H� VXEXUEDQL]HG� WKHLU� KLVWRULF� KDELWDW�� 7KHQ� ZH� EXLOW�
up humanity all around them, so they couldn’t get out 
even if they wanted to. We owe them a solution. Working 
WRJHWKHU�ZH�FDQ�¿QG�LW��WKH�VROXWLRQ�ZLOO�PRVW�FHUWDLQO\�
be a compromise. But until we put aside our egotism, 
territorialism, and defensiveness and sort through the 
facts as a focused interdisciplinary team, all of us and 
the deer will suffer.72

��
Our lessons have been that obstacles to [the] deer 
[problem] are social and political, not a lack of science.73

69 Jay F. Kirkpatrick & John W. Turner, Jr., Urban deer contraception: the 
seven stages of grief, 25 wildliFe soCiety Bulletin���������������

70 Id. at 517.
71 Id.
72 Id. at 519.
73 Id. at 518.
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Over the years, other commentators have observed the same story 
actually unfold in numerous communities across the U.S. The author of 
“Nature Wars” also notes:

EHFDXVH�WKHVH�¿JKWV�DUH�ORFDO��WKHUH�LV�YLUWXDOO\�QR�OHDUQLQJ�
curve from one place to another, from one community to 
the next. The vested interests, on the other hand, long ago 
KRQHG� WKHLU� DUJXPHQWV�DQG�PDUFK� WKHP�IURP�RQH�¿JKW�
to the next. Local bow hunters can solve the problem, 
cheap, if only given the chance. Fertility control is just 
DURXQG� WKH� FRUQHU�� 0HDQZKLOH�� WKH� PDJQL¿FHQW� ZKLWH�
WDLOHG�GHHU��D�YLVXDO�WUHDVXUH�WR�EHKROG��EHFRPHV�D�ORQJ��
legged rat.74

Other examples abound. Although populations of Canadian geese were 
RQFH� PXFK� UHGXFHG� GXH� WR� RYHU�KXQWLQJ� DQG� KDELWDW� ORVV�� IROORZLQJ�
successful reintroduction and management programs they are now 
abundant across North America—especially around human engineered 
landscapes such as golf courses, city lakes, and parks, which provide 
food, water, and protection for the birds.75 The rapid increase of local 
breeding populations over the last 50 years, combined with the mixing 
of resident birds with winter migrants, now results in the geese being 
regarded as a problem in more than 100 urban areas across 37 states 
because of their droppings, crop damage, impact upon water quality, 
VRPHWLPHV�DJJUHVVLYH� EHKDYLRU� WRZDUGV� KXPDQV�� DQG� DFFLGHQWV� ZLWK�
aircraft.76 This leads to calls to manage or cull the geese.77 Although 
some advocates dispute the claims that the geese pose a threat to public 
health,78 calls to manage the birds, including by lethal means if necessary, 
increased following the crash landing of US Airways Flight 1549 in New 
<RUN¶V�+XGVRQ�5LYHU�DIWHU�D�ÀRFN�RI�JHHVH�VWUXFN�WKH�SODQH�RQ�WDNH�RII�79 

74 Id. at 117.
75 Thomas B. Mowbray, Craig R. Ely, James S. Sedinger & Robert E. Trost. 

2002. Canada Goose (Branta canadensis): Conservation and Management, the 
Birds oF north ameriCa online (A. Poole, Ed.). Ithaca: Cornell Lab of Ornithology; 
Retrieved from the Birds of North America Online, available at http://bna.birds.
cornell.edu/bna/species/682.

76 Id.
77 See 16 U.S.C. § 703 et seq. (noting, however, that Canadian geese are 

among the species protected by the Migratory Bird Treaty Act of 1918, which brought 
the regulation of migratory game birds and feathers under federal, rather than state, 
FRQWURO�DQG�ZDV�RQH�RI�WKH�¿UVW�HQYLURQPHQWDO�FRQVHUYDWLRQ�ODZV�LQ�WKH�8�6����

78 See, e.g., Canadian Geese as a Suburban Wildlife Issue: Public Health, 
Coalition to preVent the destruCtion oF Canada geese available at http://www.
canadageese.org/doc3c.html.

79 Simon Akam, For Culprits in Miracle on Hudson, the Flip Side of 

http://bna.birds.cornell.edu/bna/species/682
http://bna.birds.cornell.edu/bna/species/682
http://www.canadageese.org/doc3c.html
http://www.canadageese.org/doc3c.html
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According to at least one former wildlife scientist at the U.S. Department 
of Agriculture, “[t]he bottom line with Canad[ian] geese is that they truly 
DUH�WKH�PRVW�KD]DUGRXV�VSHFLHV�RI�ELUG�WKDW�SRVHV�D�WKUHDW�WR�DYLDWLRQ�´80 
The challenge for wildlife managers, of course, is to achieve a balance 
between too few and too many geese, while maintaining the diversity of 
this species throughout its range in North America.81

Numerous other species of wildlife in North America, such as 
bears,82 beavers,83 coyotes,84 wild pigs,85 wild turkeys,86 among others, 
pose issues that are subject to similar debates over whether they represent 
“good” or “bad” wildlife. However, perhaps nothing in the U.S. comes 
quite as close to matching the emotional tenor generated by the badger 
cull in the U.K. as the efforts to address exploding feral cat populations, 
particularly in urban areas.

Although cats may not immediately be associated with wildlife 
and wildlife management issues, feral cats are listed as among the world’s 
top 100 “invasive species” by the World Conservation Union’s Invasive 
Species Specialist Group because they “threaten native birdlife and other 
fauna,” both as predators and as reservoirs for disease.87 Cats are blamed 
IRU� WKH� H[WLQFWLRQ� RI� WKLUW\�WKUHH� VSHFLHV�� DFFRUGLQJ� WR� D� UHFHQW� VWXG\�
by the Smithsonian Conservation Biology Institute and the US Fish 
DQG�:LOGOLIH� 6HUYLFH�� ³IUHH�UDQJLQJ� GRPHVWLF� FDWV� NLOO� >EHWZHHQ@� ����
3.7 billion birds and 6.9–20.7 billion mammals annually” in the United 
States.88�7KH�IDFW�WKDW�FDWV�NLOO�PRUH�ZLOGOLIH�WKDQ�RWKHU�KXPDQ�UHODWHG�

Glory, n.y. times (Oct. 2, 2009) available at http://www.nytimes.com/2009/10/03/
Q\UHJLRQ���JHHVH�KWPO"BU �	SDUWQHU UVV	HPF UVV	.

80 Id. See also,����&)5����������DXWKRUL]LQJ�IHGHUDO�FRQWURO�DQG�PDQDJHPHQW�
activities including both direct and indirect strategies such as trapping and relocation, 
nest and egg destruction, gosling and adult trapping and culling programs, or other 
OHWKDO�DQG�QRQ�OHWKDO�FRQWURO�VWUDWHJLHV���

81 mowBray et al., supra note 75.
82 See, e.g., Darcy Frey, The Bears Among Us, n.y. times, magazine (Nov. 

25, 2007).
83 See, e.g., Cornelia Dean, Return of the Once-Rare Beaver? Not in My Yard, 

n.y. times, June 8, 2009, at D1.
84 See, e.g., Kristy Sucato, A Close Call, and a Sign of a Thriving Animal 

World, n.y. times, May 6, 2007, at 14NJ.
85 See, e.g., Patricia Leigh Brown, It’s Always Fair Game for Wild Pigs, n.y. 

times, Sept. 30, 2005, at F1.
86 See, e.g., Peggy Orenstein, Nature, Nuisance, or Worse?, n.y. times, Dec. 

7, 2008 at MM1.
87 international union For ConserVation oF nature, Global Invasive 

Species Database: Felius Catus, available at http://www.issg.org/database/species/
ecology.asp?si=24&fr=1&sts=&lang=EN.

88 Scott R. Loss, Tom Will, & Peter P. Marra, The Impact Of Free-Ranging 
Domestic Cats On Wildlife Of The United States, 4 nature CommuniCations 1, Jan. 29, 
2013, http://www.nature.com/ncomms/journal/v4/n1/pdf/ncomms2380.pdf.

http://www.nytimes.com/2009/10/03/nyregion/03geese.html?_r=2&partner=rss&emc=rss&
http://www.nytimes.com/2009/10/03/nyregion/03geese.html?_r=2&partner=rss&emc=rss&
http://www.issg.org/database/species/ecology.asp?si=24&fr=1&sts=&lang=EN.
http://www.issg.org/database/species/ecology.asp?si=24&fr=1&sts=&lang=EN.
http://www.nature.com/ncomms/journal/v4/n1/pdf/ncomms2380.pdf
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FDXVHV�SURPSWHG�WKH�VWXG\�WR�FRQFOXGH�WKDW�IUHH�UDQJLQJ�FDW�SRSXODWLRQV�
are the “top threat to US wildlife.” 89 Accordingly, commentators have 
noted that 

the domestic cat occupies a dominant and unthreatened 
niche; its few natural enemies, like coyotes, are no match 
IRU� WHQV� RI� PLOOLRQV� RI� IUHH�URDPLQJ� FDWV�� LQFOXGLQJ�
beloved pets and feral cats … Most of the killing is done 
by stray or feral cats, and there is no easy way to reduce 
that population. Programs that trap and neuter feral cats 
and then release them may actually encourage more 
people to abandon cats to the wild. Conservationists in 
Australia, where the feral cat problem is perhaps even 
more serious, have experimented successfully with 
allowing the cat’s natural predator there—the dingo—to 
rebound in numbers. But most Americans will never put 
up with a burgeoning coyote population, which leaves 
euthanasia for feral cats as the unpalatable response to 
reducing the wildlife slaughter.90

While feral cats may not have owners, they, like badgers, do have 
vocal defenders and lobbyists, such as Alley Cat Allies (ACA)91 and 
PRUH�WKDQ�����ORFDO�IHUDO�FDW�SURWHFWLRQ�FKDULWLHV�ZKLFK�DGYRFDWH�³WUDS��
QHXWHU�UHWXUQ´��715��SURJUDPV�DV�D�KXPDQH�DOWHUQDWLYH�WR�HXWKDQDVLD�92 
Indeed, ACA studies show that while virtually all stray cats are killed in 
VKHOWHUV��PRVW�$PHULFDQV�RSSRVH�XVLQJ�SXEOLF�IXQGV�WR�HXWKDQL]H�VWUD\V��
which has helped lead to a tenfold increase in local government support 
for TNR programs over the past decade.93 Advocates of these programs 
DVVHUW� WKDW� WKH\� VWDELOL]H� WKH�SRSXODWLRQ�RI� IHUDO� FRORQLHV�� DQG� OHDG� WR� 
 

89 Id. Contra Alley Cat Allies Press Release, Alley Cat Allies Delivers 
55,000 Signatures To Smithsonian To Protest Flawed Study On Cats And Birds, (May 
1, 2013) available at http://www.alleycat.org/page.aspx?pid=1445 (challenging the 
Smithsonian study’s methodology and conclusions). 

90 Editorial, Soft and Deadly, n.y. times, Jan. 31, 2013, at A22.
91 See alley Cat allies, aBout us, available at http://www.alleycat.org/

page.aspx?pid=616�� $OOH\� &DW� $OOLHV� LV� ³WKH� RQO\� QDWLRQDO� DGYRFDF\� RUJDQL]DWLRQ�
dedicated to the protection and humane treatment of cats. An engine for social change, 
$OOH\� &DW�$OOLHV� ZDV� WKH� ¿UVW� RUJDQL]DWLRQ� WR� LQWURGXFH� DQG� DGYRFDWH� IRU� KXPDQH�
PHWKRGV�RI� IHUDO� FDW� FDUH��SDUWLFXODUO\�7UDS�1HXWHU�5HWXUQ�� LQ� WKH�$PHULFDQ�DQLPDO�
protection community.” 

92 sterBa, supra note 61, at 253.
93 Alley Cat Allies Press Release, Support For Trap-Neuter-Return For 

Cats Rose Ten-Fold Among Local Governments Over Past Decade, (May 16, 2013) 
available at http://www.alleycat.org/page.aspx?pid=1448. 

http://www.alleycat.org/page.aspx?pid=1445
http://www.alleycat.org/page.aspx?pid=616
http://www.alleycat.org/page.aspx?pid=616
http://www.alleycat.org/page.aspx?pid=1448
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their eventual decline, while protecting cats’ lives and avoiding the 
³YDFXXP�HIIHFW´�FUHDWHG�ZLWK�FDWFK�DQG�NLOO�RU�UHORFDWLRQ�SURJUDPV�94 

Opponents of TNR programs, such as the American Association 
of Wildlife Veterinarians (AAWV), point out that “the maintenance 
of feral cat colonies (with food and health care following the TNR 
procedure) does not eliminate predation on native birds and small 
mammals by feral cats.” TNR programs generally address neither 
WKH�SRWHQWLDO� IRU� WKH� VSUHDG�RI�]RRQRWLF�GLVHDVHV�E\� IHUDO�DQLPDOV�QRU�
establish guidelines for assuring the quality of life within the colony. 
Indeed, even People for the Ethical Treatment of Animals (PETA) has 
similar concerns and generally oppose TNR programs as not being in the 
cats’ best interests.95 Accordingly, the AAWV called for the elimination 
of feral cat colonies on public lands and discouraged their maintenance 
on private property. 96 Similarly, freelance conservationist Ted Williams 
ZURWH� LQ�$XGXERQ�0DJD]LQH� LQ������ WKDW�³>Z@LWK�VRPHWKLQJ� OLNH�����
PLOOLRQ� IUHH�UDQJLQJ� KRXVH� FDWV� ZUHDNLQJ� KDYRF� RQ� RXU� ZLOGOLIH�� WKH�
last thing we need is Americans sustaining them in the wild,” and he 
continued to note that feeding feral cats could potentially contravene 
portions of the Migratory Bird Treaty Act and the Endangered Species 
Act while observing that enforcement of those provisions is politically 
unpalatable.97 In other words, the concern expressed by the Audubon 
Society,98 the American Bird Conservancy,99 and others is that “TNR 
has been approached largely as an animal welfare issue instead of being 
UHFRJQL]HG�DV�D�EURDG�HQYLURQPHQWDO�LVVXH�ZLWK�D�UDQJH�RI�LPSDFWV�RQ�
species conservation, the physical environment, and human health.”100

This is especially evident when the welfare interests of 
individual animals, such as cats, directly compete with the broader aim 
of protecting the habitat or another species, and particularly the need 
WR�SURWHFW�HQGDQJHUHG�VSHFLHV��)RU�H[DPSOH��WKH�JURXQG�QHVWLQJ�SLSLQJ�

94 The “vacuum effect” refers to new animals moving into the original 
territory as a result of the opportunity created by the control efforts. Alley Cat Allies, 
The Vacuum Effect: Why Catch and Kill Doesn’t Work http://www.alleycat.org/page.
aspx?pid=926. 

95 PETA, Animal Rights Uncompromised: Feral Cats, available at http://
ZZZ�SHWD�RUJ�DERXW�ZK\�SHWD�IHUDO�FDWV�DVS[. 

96 AAWV Position Statement on Feral Cats, ameriCan assoCiation 
oF wildliFe Veterinarians July 1996, available at http://www.aawv.net/
AAWVFERALCATPOSITIONSTATEMENT.doc.

97 Ted Williams, )HOLQHV�)DWDOHV��)HUDO�&DWV�7DNH�D�+RUUL¿F�7ROO�RQ�:LOG�
Birds, auduBon magazine� �6HSWHPEHU�2FWREHU� ������� available at http://archive.
DXGXERQPDJD]LQH�RUJ�LQFLWH�LQFLWH�����KWPO.

98 See, Audubon Society, Audubon Comments on Bird and Cat Safety, 
available at KWWS���ZZZ�DXGXERQ�RUJ�DXGXERQ�FRPPHQWV�ELUG�DQG�FDW�VDIHW\. 

99 See, American Bird Conservancy, Cats Indoors, available at http://www.
abcbirds.org/abcprograms/policy/cats/index.html. 

100 Williams, supra note 97.

http://www.alleycat.org/page.aspx?pid=926
http://www.alleycat.org/page.aspx?pid=926
http://www.peta.org/about/why-peta/feral-cats.aspx
http://www.peta.org/about/why-peta/feral-cats.aspx
http://www.aawv.net/AAWVFERALCATPOSITIONSTATEMENT.doc
http://www.aawv.net/AAWVFERALCATPOSITIONSTATEMENT.doc
http://archive.audubonmagazine.org/incite/incite0909.html
http://archive.audubonmagazine.org/incite/incite0909.html
http://www.audubon.org/audubon-comments-bird-and-cat-safety
http://www.abcbirds.org/abcprograms/policy/cats/index.html
http://www.abcbirds.org/abcprograms/policy/cats/index.html
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plover is an endangered shorebird species at the center of recurring 
controversies between feral cat advocates and conservationists. When 
James Stevenson, a birding enthusiast and founder of the Galveston 
Ornithological Society, killed a feral cat, which he claimed was 
stalking endangered piping plovers in the Galveston sand dunes, and 
was arrested, indicted, and tried for animal cruelty, there was an outcry 
across the country among both feral cat advocates and birders. Stevenson 
subsequently declared, “[t]hese birds … are protected by state and local 
laws. Do we ignore what is happening with these stray cats, or do we 
¿QDOO\�VWDQG�XS�DQG�GR�VRPHWKLQJ�DERXW�LW"�6RPHWLPHV�\RX�JHW�SXVKHG�
to a point where you can no longer ignore a situation.”101 In response the 
prosecution’s chief witness, John Newland, who provided food for the 
feral colony, replied, “[t]here are a lot of cat lovers… . Unfortunately, 
I’ve found that there are also cat haters.”102 Stevenson was both reviled 
across the Internet as a “diabolical monster” and hailed as a hero for 
taking action to deal with the “terrible menace” that feral cats posed 
WR�ELUGV��7KH�MXU\�DOVR�UHÀHFWHG�WKLV�GLFKRWRP\�RI�SHUVSHFWLYHV�ZKHQ�LW�
deadlocked after two days of deliberation, resulting in dismissal of the 
charges against Stevenson.103

In another example illustrating this clash of perspectives, Ted 
Williams was removed from the post which he had held for 33 years 
DV� D� IUHHODQFH� HGLWRU�DW�ODUJH� IRU� $XGXERQ� 0DJD]LQH� IROORZLQJ� D�
March 2013 editorial in the Orlando Sentinel which declared that TNR 
programs make the feral cat problem worse and advocated euthanasia. 
Although this was a familiar theme in his writing, cat advocates were 
SDUWLFXODUO\�RXWUDJHG�E\�:LOOLDPV¶�DVVHUWLRQ�LQ�WKH�HGLWRULDO� WKDW�RYHU�
WKH�FRXQWHU�PHGLFDWLRQV�� LQFOXGLQJ�7\OHQRO��ZRXOG� EH� D� KXPDQH�ZD\�
to kill cats. Alley Cat Allies mounted a campaign which generated tens 
of thousands of emails demanding Williams’ dismissal, in part because 
7\OHQRO�LV�QHLWKHU�DSSURYHG�QRU�UHJLVWHUHG�IRU�XVH�LQ�HXWKDQL]LQJ�FDWV�104 
The Audubon Society stated that it “absolutely reject[ed] the notion of 

101 Miguel Bustillo, Cat’s Death Was For Good Cause, Birder Accused Of 
Cruelty Says, south Florida sun-sentinel (November 26, 2006) at 18A.

102 Miguel Bustillo, Alleged Cat Slayer Says He’s Martyr For Birds, la 
times (November 25, 2006) at 15.

103 See, Kate Murphy, Birder Admits Killing Cat, But Was It Animal Cruelty? 
ny times (November 14, 2007) at A16; Bruce Barcott, Kill the Cat that Kills the 
Bird? ny times magazine (December 2, 2007) at 646. Since one of the issues in the 
Stevenson case was whether the cat “belonged” to someone, the case also prompted 
a change in Texas law to protect all cats, regardless of whether they have an owner. 
The cat that was killed was part of a feral colony that was fed and supported by John 
Newland, but Newland was not the “owner” of the cats in the colony. Kate Murphy, 
Judge Declares a Mistrial in Cat Killing Case, ny times (November 17, 2007) at A12.

104 Christine Haughney, Writer, and Bird Lover, at Center of a Dispute About 
Cats Is Reinstated, ny times (March 27, 2013) at B3.
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individuals poisoning cats” and suspended Williams.105 The Orlando 
6HQWLQHO� PRGL¿HG� WKH� RS�HG� SLHFH� RQ� LWV� ZHEVLWH�� DQG�:LOOLDPV� DOVR�
added a correction and apology, which stated that while his statements 
were “not inaccurate, it was unwise because readers might construe it 
as a suggestion to go out and start poisoning feral cats. What’s more, 
WKH�VWDWHPHQW�FRXOG�EH��LQGHHG�ZDV��PDQLSXODWHG�E\�IHUDO�FDW�DGYRFDWHV�
into something I didn’t write or intend.”106 However, bird advocates 
DQG� MRXUQDOLVWV� DOVR�PRXQWHG� D� FRXQWHU�FDPSDLJQ�� DQG�:LOOLDPV�ZDV�
reinstated ten days later.107 Somewhat ironically, Williams’ 2009 article 
LQ�$XGXERQ�0DJD]LQH�REVHUYHG�WKDW�³>W@KH�SROLWLFDO�SRZHU�RI�ZLOGOLIH�
advocates is dwarfed by that of the feral cat lobby” and further went on 
to quote the Audubon Society’s Director of Bird Conservation as saying 
that, “[u]nfortunately, the cat people have an emotional appeal with the 
public that’s superior to anything we bird people have.”108 

Indeed, there is perhaps no greater public relations problem for 
wildlife managers than attempting to deal with a cute furry “pest”—
HVSHFLDOO\�RQH�WKDW�UHPLQGV�XV�RI�D�SHW�HYHQ�WKRXJK�LW¶V�DOVR�UHFRJQL]HG�
WKDW�IHUDO�XQVRFLDOL]HG�DQLPDOV�DUH�XQVXLWDEOH�DV�KXPDQ�FRPSDQLRQV�109 
7KLV�PDNHV�715��RU�RWKHU�QRQ�OHWKDO�PHDQV�RI�FRQWURO�� WUHPHQGRXVO\�
attractive. Ultimately, however, these debates are not really about 
badgers, deer, geese, cats, or birds, but rather about the nature of human 
relationships to wild animals.

105 Id.
106 Ted Williams, Trap, Neuter, Return Programs Make Feral-Cat Problem 

Worse, orlando sentinel (Mar. 14, 2013) available at http://articles.orlandosentinel.
FRP������������QHZV�RV�HG�IHUDO�FDWV����������������B�BIHUDO�FDWV�IHUDO�FDW�
SUREOHP�DOOH\�FDW�DOOLHV. 

107 Id.; Stephen J. Bodio, The Crazy Cat Lobby, stephen Bodio’s QuerenCia 
(Mar. 21, 2013) available at KWWS���VWHSKHQERGLR�EORJVSRW�FRP���������WKH�FUD]\�
FDW�OREE\�KWPO; David Petersen, Feral Kat Krazies Eat Audubon Star Reporter Ted 
Williams, the huFFington post (Mar. 25, 2013) available at KWWS���ZZZ�KXI¿QJWRQSRVW�
FRP�GDYLG�SHWHUVHQ�WHG�ZLOOLDPV�IHUDO�FDWVBEB��������KWPO.

108 Williams, supra note 97.
109 See, Feral and Stray Cats: An Important Difference, alley Cat allies, 

available at http://www.alleycat.org/page.aspx?pid=712.

http://articles.orlandosentinel.com/2013-03-14/news/os-ed-feral-cats-031413-20130313_1_feral-cats-feral-cat-problem-alley-cat-allies
http://articles.orlandosentinel.com/2013-03-14/news/os-ed-feral-cats-031413-20130313_1_feral-cats-feral-cat-problem-alley-cat-allies
http://articles.orlandosentinel.com/2013-03-14/news/os-ed-feral-cats-031413-20130313_1_feral-cats-feral-cat-problem-alley-cat-allies
http://stephenbodio.blogspot.com/2013/03/the-crazy-cat-lobby.html
http://stephenbodio.blogspot.com/2013/03/the-crazy-cat-lobby.html
http://www.huffingtonpost.com/david-petersen/ted-williams-feral-cats_b_2935206.html
http://www.huffingtonpost.com/david-petersen/ted-williams-feral-cats_b_2935206.html
http://www.alleycat.org/page.aspx?pid=712
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iii.  the eXisting framework for wildlife law  
in england & wales

“No animal enjoys better protection than the badger, though 
few need it less. Uniquely, it has its own Act of Parliament to defend 
its wellbeing, yet—unlike hundreds of much more poorly safeguarded 
species—it is not at all endangered.”110 As the Law Commission noted 
in its consultation paper, the legal regimes dealing with wildlife are 
LQH[WULFDEO\� LQWHUWZLQHG�ZLWK�VRFLR�HFRQRPLF�VWUXFWXUHV��$FFRUGLQJO\��
English law historically treated wildlife as an economic or leisure 
resource that is something to be controlled rather than something to be 
protected in its own right.111 In particular, it focused on the creation and 
protection of rights over wildlife associated with particular interests in 
land. Following the Saxon and Norman invasions, lands were parceled 
out to the nobility, and those that were not parceled out were reserved 
DV�UR\DO�IRUHVWV�DQG�¿VKHULHV��7KXV��WKH�VRYHUHLJQ�KDG�ERWK�WKH�H[FOXVLYH�
right to hunt in these royal preserves, and to allocate the ability (and the 
means112) to pursue wild animals elsewhere. While royal power gradually 
gave way to Parliament, that authority was exercised primarily through 
³TXDOL¿FDWLRQ´� VWDWXWHV� DQG� JDPH� ODZV�� ZKLFK� HIIHFWLYHO\� DOORZHG�
RQO\� SURPLQHQW� FLWL]HQV� WR� WDNH� JDPH�� SRVVHVV� FHUWDLQ� ZHDSRQV�� DQG�
ultimately to consume certain animals.113 Over time, the idea that wild 
animals belonged to the sovereign which could allocate the privilege 
of hunting114 eventually evolved into the notion that the government in 
Parliament, as the political embodiment of the people’s will, had a duty 

110 Geoffrey Lean, Bovine TB: An ill wind blows for Mr Badger, the 
telegraph (January 22, 2010) available at http://www.telegraph.co.uk/earth/
HDUWKFRPPHQW�JHRIIUH\�OHDQ���������%RYLQH�7%�$Q�LOO�ZLQG�EORZV�IRU�0U�%DGJHU�
html. The statement that badgers are “unique” in having protection under their own 
3DUOLDPHQWDU\�$FW�LV�LQDFFXUDWH��6HH�LQIUD�QRWHV���������DQG�DFFRPSDQ\LQJ�WH[W�

111 CP No. 206, supra note 2, at 1. See also, miChael J. Bean & melanie J. 
roland, the eVolution oF national wildliFe law��������UG�HG�������. 

112 One commentator has observed that early English game laws “were 
originally made with the view of taking arms out of the hands of the common people, 
or at least with the design rendering them inexpert in the use of them.” s. purlwent, a 
dialogue Between a lawyer and a Country gentleman upon the suBJeCt oF game 
laws 14 (3rd ed.1771) quoted in thomas a. lund, ameriCan wildliFe law 112 (1980). 

113 Lund, supra note 12 DW�SS��������/DQG�RZQHUVKLS��ZHDOWK��DQG�SURIHVVLRQ�
ZHUH�WKH�SULQFLSDO�TXDOL¿FDWLRQV�FULWHULD��7KH�TXDOL¿FDWLRQ�VWDWXWHV�UHPDLQHG�LQ�HIIHFW�
until as late as 1831. 

114 Some commentators dispute this conclusion and assert that there is little 
evidence that the King of England had any important property interest in wildlife, at 
least after the early medieval period. See e.g. Dean Lueck, Wildlife Law, the new 
palgraVe diCtionary oF eConomiCs and the law, (P. Neuman ed.1998) at p. 697; 
Dean Lueck, The Economic Nature of Wildlife Law, 18 Journal oF legal studies 291 
(1989). 

http://www.telegraph.co.uk/earth/earthcomment/geoffrey-lean/7054939/Bovine-TB-An-ill-wind-blows-for-Mr-Badger.html
http://www.telegraph.co.uk/earth/earthcomment/geoffrey-lean/7054939/Bovine-TB-An-ill-wind-blows-for-Mr-Badger.html
http://www.telegraph.co.uk/earth/earthcomment/geoffrey-lean/7054939/Bovine-TB-An-ill-wind-blows-for-Mr-Badger.html
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WR�FRQVHUYH�DQG�SURWHFW�ZLOGOLIH�DV�D�SXEOLF�JRRG��7KLV� LV� UHÀHFWHG� LQ�
the gradual evolution of legal protections afforded to badgers and other 
wild animals.

0DUWLQ¶V�$FW�LQ������IDPRXVO\�EHFDPH�WKH�¿UVW�SLHFH�RI�OHJLVODWLRQ�
VSHFL¿FDOO\�LQWHQGHG�WR�SUHYHQW�FUXHOW\�WR�DQLPDOV�115 This was followed 
E\�D�SURKLELWLRQ�ZLWKLQ�WKH�&LW\�RI�/RQGRQ�RQ�DQLPDO�EDLWLQJ�DQG�¿JKWLQJ�
in 1833,116 which was extended to the rest of the country in 1835 with 
3HDVH¶V�$FW�� DQG� VSHFL¿FDOO\� DGGUHVVHG� ¿JKWLQJ� DQG� EDLWLQJ� EDGJHUV��
bears, bulls, and a variety of other animals.117 Pease’s Act was in turn 
replaced and further expanded with the Prevention of Cruelty to Animals 
Act in 1849118 and the Cruelty to Animals Act of 1876.119 However, 
these animal cruelty measures only applied to domestic animals and did 
not protect wild animals at all, even when held in captivity,120 such as 
LQ�]RRV�RU�DV�SHUIRUPLQJ�DQLPDOV�121 This was partially remedied with 

115 “An Act to prevent the cruel and improper Treatment of Cattle”(1822), 
3 Geo. IV, c. 71. Martin’s Act made it an offense for anyone to wantonly and cruelly 
EHDW��DEXVH��RU�LOO�WUHDW�DQ\�KRUVH��PDUH��JHOGLQJ��DVV��R[��FRZ��KHLIHU��VWHHU��VKHHS��RU�
other cattle. 

116� ³$Q�$FW�IRU�WKH�PRUH�HIIHFWXDO�$GPLQLVWUDWLRQ�RI�-XVWLFH�LQ�WKH�2I¿FH�RI�D�
-XVWLFH�RI�WKH�3HDFH�LQ�WKH�VHYHUDO�3ROLFH�2I¿FHV�HVWDEOLVKHG�LQ�WKH�0HWURSROLV´���������
3 & 4 Will. IV, c. 19. 

117 “An Act to consolidate and amend the several Laws relating to the cruel 
and improper Treatment of Animals, and the Mischiefs arising from the driving of 
cattle” (1835), 5 & 6 Will. IV, c. 59. Pease’s Act repealed and reenacted the protections 
RI�0DUWLQ¶V�$FW�DQG�H[WHQGHG�WKH�DQWL�FUXHOW\�SURKLELWLRQ�WR�EXOOV��FDOYHV��ODPEV��GRJV��
and other domestic animals. 

118 “An Act for the more effectual Prevention of Cruelty to Animals” 
�������� ���	����9LFW��� F�� ����7KH������$FW�PDGH� LW� DQ�RIIHQVH� FUXHOO\� WR�EHDW�� LOO�
treat, overdrive, abuse, or torture any animal, and removed the requirement found 
in the earlier legislation that the offense be committed both wantonly and cruelly. 
Additionally, the act made it an offense to cause unnecessary pain or suffering while 
WUDQVSRUWLQJ�DQ�DQLPDO��ZKLFK�VLJQL¿FDQWO\� UHSUHVHQWV�D�EURDGHU�FRQFHSW�RI�&UXHOW\�
which focuses upon the condition of the individual animal rather than the attitude or 
FRQGXFW�RI�WKH�SHUSHWUDWRU��/DVWO\�WKH�DFW�LQWURGXFHG�D�GH¿QLWLRQ�RI�WKH�WHUP�³DQLPDO´�
as encompassing any “horse, mare, gelding, bull, ox, cow, heifer, steer, calf, ass, sheep, 
lamb, hog, pig, sow, goat, dog, cat, or any other domestic animal.”

119 “Cruelty to Animals Act” (1876), 39 & 40 Vict., c. 77. The 1876 Act 
also made it an offense to perform experiments on living animals unless they were 
carried out to advance medical knowledge or alleviate suffering. It required the use of 
anesthesia and provided for regulatory oversight administered by the Home Secretary. 

120 Courts applying these statutes struggled with trying to distinguish between 
wild animals tamed to serve some useful purpose and those that were merely wild 
DQLPDOV�LQ�FRQ¿QHPHQW��)RU�H[DPSOH��WUDLQHG�GHFR\�ELUGV�ZHUH�FRQVLGHUHG�GRPHVWLF�
animals, Colam v. Pagett [1893] 12 Q.B.D. 66, but rabbits caught and kept to be used 
for coursing with dogs were still wild. Aplin v. Porritt [1893] 2 Q.B. 57. 

121� ,Q�KROGLQJ�WKDW�¿YH�IXOO�JURZQ�OLRQV�XVHG�LQ�D�WUDYHOLQJ�SHUIRUPDQFH�ZHUH�
QRW�ZLWKLQ�WKH�DPELW�RI�WKH�$QWL�&UXHOW\�$FWV��-��&DYH�QRWHG��³>W@KH�PHUH�FDJLQJ�DQG�
keeping in captivity a wild animal is not enough to make it a domestic animal.” Harper 
v. Marks [1894] 2 Q.B. 319, 322. 
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the Wild Animals in Captivity Protection Act in 1900,122 and a handful 
of other statutes aimed at providing a measure of protection to certain 
species in the wild, primarily birds.123 The Protection of Animals Act 
RI������FRQVROLGDWHG�DQG�H[SDQGHG�PXFK�RI�WKH�DQWL�FUXHOW\�OHJLVODWLRQ�
dating back to Martin’s Act. While it focused primarily upon domestic 
animals, it also expressly included captive animals within its scope—
DQG�VLJQL¿FDQWO\�H[SDQGHG�OLDELOLW\�IRU�DFWV�RI�RPLVVLRQ�RU�WKH�IDLOXUH�
to exercise reasonable care or supervision in preventing cruelty.124 

122 Wild Animals in Captivity Protection Act, 1900, 63 & 64 Vict., c. 33 
(U.K.). [Rule 20,1, T2.42] The Act makes it an offense to wantonly or unreasonably 
cause or permit any unnecessary suffering to a captive, maimed, pinioned, or 
imprisoned animal, or to cruelly abuse, infuriate, tease, or terrify such an animal. It 
EURDGO\�DSSOLHV�WR�DQ\�QRQ�GRPHVWLF�DQLPDO�RI�ZKDWVRHYHU�NLQG�RU�VSHFLHV²LQFOXGLQJ�
¿VK� RU� UHSWLOHV²DQG� WKHUHIRUH� H[SDQGV� EH\RQG� 3DUOLDPHQW¶V� WUDGLWLRQDO� IRFXV� RQ�
mammals and birds. Hunting and coursing (i.e. using dogs to pursue game), however, 
were expressly excluded from the Act’s coverage.

123 Prior to passage of the Wild Animals in Captivity Protection Act there had 
been several measures aimed at conserving wild birds, and one which protected hares. 
7KH�6HD�%LUGV�3UHVHUYDWLRQ�$FW�����������	����9LFW���F������8�.����¿UVW� LQWURGXFHG�
VWDWXWRU\�FORVHG�VHDVRQV�IRU�KXQWLQJ�VHDELUGV��ZKLFK�ZDV�VXEVHTXHQWO\�H[WHQGHG�¿UVW�
to designated species of wild birds and fowl, and then to all wild birds in order to 
preserve their numbers. See Wild Birds Protection Act, 1872, 35 & 36 Vict., c. 78 
(U.K.); An Act for the Preservation of Wild Fowl, 1876, 39 & 40 Vict., c. 29 (U.K.); 
Ground Game Act, 1880, 43 & 44 Vict., c. 47 (U.K.). The Hares Preservation Act, 
1892, 55 & 56 Vict., c. 8 (U.K.), was the only measure passed during this period 
addressing wild mammals. While it did not address killing hares it prohibited their sale 
GXULQJ�¿YH�PRQWKV�RI�WKH�\HDU��7KH�:LOG�%LUGV�3URWHFWLRQ�$FW�����������	����9LFW���
c. 24 (U.K.), provided additional protection by prohibiting taking or destroying wild 
birds’ eggs.

124 Protection of Animals Act, 1911, 1 & 2 Geo. 5, c. 27 (U.K.). The Act makes 
LW�DQ�RIIHQVH�WR�³FUXHOO\�EHDW��NLFN��LOO�WUHDW��RYHU�ULGH��RYHU�GULYH��RYHU�ORDG��WRUWXUH��
infuriate, or terrify any animal”, or to “cause or procure, or, being the owner, permit 
any animal to be so used, or shall, by wantonly or unreasonably doing or omitting 
to do any act, or causing or procuring the commission or omission of any act, cause 
any unnecessary suffering, or, being the owner, permit any unnecessary suffering to 
be so caused to any animal”. It also prescribes, among other things, “assist at the 
¿JKWLQJ�RU�EDLWLQJ�RI�DQ\�DQLPDO´��RU�PDQDJLQJ� WKH�SUHPLVHV�ZKHUH� VXFK�DFWLYLWLHV�
occur. Furthermore, that act states that “an owner shall be deemed to have permitted 
cruelty within the meaning of this Act if he shall have failed to exercise reasonable 
care and supervision in respect of the protection of the animal therefrom”. Hunting 
and coursing were still generally excluded from the Act’s coverage unless a captive 
animal used in hunting or coursing “is liberated in an injured, mutilated, or exhausted 
condition”. The Act was also amended in 1921 to eliminate the hunting and coursing 
exclusion in circumstances where the animal is “in an enclosed space from which it 
has no reasonable chance of escape”. Protection of Animals Act (1911) Amendment 
Act, 1921, 11 & 12 Geo. 5, c. 14 (U.K.).While much of the Protection of Animals Act 
is now superseded, the provision requiring anyone setting a spring trap which is likely 
to ensnare a rabbit or hare must check the trap daily between sunrise and sunset. Id. at 
§ 10. See also CP No. 206, supra note 2, at p.42.
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Thus, by the early 20th century, the legal framework, while still largely 
a patchwork of ad hoc measures dealing with particular issues, began 
to consider the effect of an act or omission on individual animals rather 
than focusing exclusively on the behavior of individuals accused of an 
offense.

Animal issues were then largely sidelined until the late 1960s 
by two world wars and momentous changes on both the domestic 
DQG� LQWHUQDWLRQDO� OHYHOV�� ZKLFK� RFFXUUHG� GXULQJ� WKH� ¿UVW� KDOI� RI� WKH�
20th century. Externally, this period saw the growth of a number of 
new international regimes affecting the environment and wildlife, 
including those with tangential impact such as: the 1951 International 
Plant Protection Convention,125 the 1971 Convention on Wetlands of 
International Importance (Ramsar Convention),126 the 1982 United 
Nations Convention on the Law of the Sea,127 or those which directly 
address wildlife issues as part of their core objectives such as the 1973 
Convention on the International Trade in Endangered Species,128 and the 

125 The IPPC, which was reformatted in 1997, aims to secure coordinated, 
effective action to prevent and to control the introduction and spread of pests of plants and 
plant products. Although the agreement focuses upon plants, it also addresses standards 
to regulate “pests,” which include “any species, strain or biotype of plant, animal or 
pathogenic agent injurious to plants or plant products” and therefore impacts wildlife 
WKDW� LV� UHJDUGHG�DV� DQ� LQYDVLYH�QRQ�QDWLYH� VSHFLHV��See International Plant Protection 
Convention, Arts. 2, 8, available at KWWSV���ZZZ�LSSF�LQW�DERXW�FRQYHQWLRQ�WH[W.

126 Convention on Wetlands 1971, available at http://www.ramsar.org/
FGD�HQ�UDPVDU�GRFXPHQWV�WH[WV�PDLQ�UDPVDU��������B����B�BB. While the Ramsar 
Convention primarily deals with wetlands habitats it, like the IPPC, the parties to 
WKH� &RQYHQWLRQ� KDYH� DOVR� DGGUHVVHG� LQYDVLYH� QRQ�QDWLYH� VSHFLHV� DQG� WKH� VWHSV� WR�
take to “identify, eradicate and control” such species. See, Resolution VII:14, 7th 
Meeting of the Conference of the Contracting Parties to the Convention on Wetlands 
(Ramsar, Iran, 1971��6DQ�-RVp��&RVWD�5LFD��������0D\�������available at http://www.
UDPVDU�RUJ�SGI�UHV�NH\BUHVBYLL���H�SGI; and Resolution VIII:18, 8th Meeting of the 
Conference of the Contracting Parties to the Convention on Wetlands (Ramsar, Iran, 
1971��9DOHQFLD�� 6SDLQ�� ������1RYHPEHU� ������available at http://www.ramsar.org/
SGI�UHV�NH\BUHVBYLLLB��BH�SGI. 

127 UNCLOS, replaced four earlier treaties when it came into full effect in 
������DQG�GH¿QHV�WKH�ULJKWV�DQG�UHVSRQVLELOLWLHV�RI�QDWLRQV�LQ�WKHLU�XVH�RI�WKH�ZRUOG¶V�
oceans, establishing guidelines for businesses, the environment, and the management 
of marine natural resources. Accordingly, it addresses a range of issues affecting the 
PDULQH�HQYLURQPHQW��DV�ZHOO�DV�VSHFL¿FDOO\�DGGUHVVLQJ�³WKH�LQWHQWLRQDO�RU�DFFLGHQWDO�
introduction of species, alien or new, to a particular part of the marine environment, 
ZKLFK�PD\�FDXVH�VLJQL¿FDQW�DQG�KDUPIXO�FKDQJHV�WKHUHWR�´�8QLWHG�1DWLRQV�&RQYHQWLRQ�
on the Law of the Sea, 1982, 1833 U.N.T.S. 397, art. 196(1), available at http://www.
XQ�RUJ�GHSWV�ORV�FRQYHQWLRQBDJUHHPHQWV�WH[WV�XQFORV�XQFORVBH�SGI. 

128 CITES is one of the oldest and largest international conservation 
agreements, which establishes a framework for individual parties to implement in their 
national legislation in order to regulate trade in listed species so that their survival in 
the wild is not threatened. Convention on International Trade in Endangered Species 
of Wild Fauna and Flora, June 22, 1979, 27 U.S.T. 1087, available at http://www.

https://www.ippc.int/about/convention-text
http://www.ramsar.org/cda/en/ramsar-documents-texts/main/ramsar/1-31-38_4000_0__
http://www.ramsar.org/cda/en/ramsar-documents-texts/main/ramsar/1-31-38_4000_0__
http://www.ramsar.org/pdf/res/key_res_vii.14e.pdf
http://www.ramsar.org/pdf/res/key_res_vii.14e.pdf
http://www.ramsar.org/pdf/res/key_res_viii_18_e.pdf
http://www.ramsar.org/pdf/res/key_res_viii_18_e.pdf
http://www.un.org/depts/los/convention_agreements/texts/unclos/unclos_e.pdf
http://www.un.org/depts/los/convention_agreements/texts/unclos/unclos_e.pdf
http://www.cites.org/eng/disc/text.php


Good Badger, Bad Badger: The Impact of Perspective  
on Wildlife Law and Policy 69

1992 Convention on Biological Diversity,129 among others. Similarly, a 
variety of regional European measures also impact British wildlife law 
and policy as a result of the U.K.’s membership in European Union. This 
notably includes the 1979 Convention on the Conservation of European 
Wildlife and Natural Habitats (Bern Convention).130 Additionally, the 
Treaty on the Functioning of the European Union (TFEU)131 provides 
the EU with competence to act on environmental matters in addition to 
LWV�SRZHUV�WR�OHJLVODWH�IRU�WKH�FRPPRQ�PDUNHW��DQG�VSHFL¿FDOO\�DGGUHVVHV�
the need to consider animal welfare in formulating and implementing 
particular EU policies.132 Accordingly, there are a variety of European 
directives and regulations that affect what the U.K. does with wildlife 
domestically, including, for example, the Wild Birds Directive133 and 
the Habitats Directive.134 Moreover, internally, Parliament’s role also 
changed during this period with a dramatic increase in the use of 
delegated legislation or regulation by administrative agencies, as well 
as in response to these new “external” developments.

7KHVH� LQÀXHQFHV� FDQ� EH� VHHQ� LQ� WKH� FXUUHQW� IUDPHZRUN� IRU�
addressing wildlife in English law. Badgers provide an example of a 
SXUHO\�GRPHVWLF��DQG�SHUKDSV�³ROGHU�VW\OH�´�HIIRUW�DW�VSHFLHV�SURWHFWLRQ��

cites.org/eng/disc/text.php. CITES currently calls for varying levels of protection to 
more than 34,000 species of plants and animals. For the UK and other EU member 
states, the obligations CITES imposes are found in EU Council Regulation (EC) No 
�������RQ�WKH�SURWHFWLRQ�RI�VSHFLHV�RI�ZLOG�IDXQD�DQG�ÀRUD�E\�UHJXODWLQJ�WUDGH�WKHUHLQ, 
oFFiCial Journal l 61/1 of March 3, 1997.

129 The CBD imposes a range of obligations on contracting states, including 
developing national strategies for the conservation and sustainable use of biodiversity, 
DQG� IRU� WKH� SUHYHQWLRQ�� HUDGLFDWLRQ�� RU� FRQWURO� RI� LQYDVLYH� QRQ�QDWLYH� VSHFLHV�� See 
e.g. Convention on Biological Diversity, Arts. 6, 8, available at http://www.cbd.int/
convention/text/default.shtml. 

130 The Council of Europe’s Bern Convention covers most of the natural 
KHULWDJH�RI�(XURSHDQ�FRQWLQHQW�DQG�VRPH�$IULFDQ�VWDWHV��,W�DLPV�WR�FRQVHUYH�ZLOG�ÀRUD�
and fauna and their natural habitats and to promote European cooperation to protect 
endangered habitats and species including migratory species. Its detailed structure and 
provisions form the backdrop for a great deal of EU legislation, including the Wild Birds 
and Habitats Directives. See Convention on the Conservation of European Wildlife 
and Natural Habitats, Bern, September 19, 1979, available at http://conventions.coe.
int/Treaty/en/Treaties/Html/104.htm.

131 Consolidated Version Of The Treaty On The Functioning Of The European 
Union, oFFiCial Journal C 83/47, March 30, 2010. 

132 Id��DW�DUWV���������������������
133 Council Directive 79/409/EEC of 2 April 1979 on the conservation of wild 

birds, oFFiCial Journal l103/1 of April 25, 1979. Original Directive and amendments 
consolidated in Directive 2009/147/EC of the European Parliament and of the Council 
of 30 November 2009 on the conservation of wild birds, oFFiCial Journal L 20/7 of 
January 26, 2010.

134 Council Directive 92/43/EEC of 21 May 1992 on the conservation of 
QDWXUDO�KDELWDWV�DQG�RI�ZLOG�IDXQD�DQG�ÀRUD��oFFiCial Journal l 206/7, July 22, 1992.

http://www.cites.org/eng/disc/text.php
http://www.cbd.int/convention/text/default.shtml
http://www.cbd.int/convention/text/default.shtml
http://conventions.coe.int/Treaty/en/Treaties/Html/104.htm
http://conventions.coe.int/Treaty/en/Treaties/Html/104.htm
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whereas many of the other British wildlife measures are more obviously 
LQÀXHQFHG� RU� GULYHQ� E\� WKLV� SUROLIHUDWLRQ� RI� H[WHUQDO� LQÀXHQFHV� DQG�
the growth of public awareness of a broader range of conservation, 
environmental, and animal welfare issues. 

Despite the laws against animal baiting, badger digging remained 
popular, and concerns over their population decline led to the “Look 
Out for the Badger” campaign and passage of the Badger Act of 1973,135 
which was twice amended in 1991.136 The Act was designed to stop 
the persecution of badgers, while allowing the Ministry of Agriculture, 
Fisheries and Food to license individuals to kill badgers suspected of 
spreading disease recalling that a badger had died of bovine tuberculosis 
in 1971. This legislation protected badgers but not their setts so the 
Protection of Badgers Act of 1992137�FRQVROLGDWHG�WKH�HDUOLHU�DQWL�FUXHOW\�
measures together with new protections for their setts.138 Accordingly, 
XQOHVV�VSHFL¿FDOO\�SHUPLWWHG�RU�OLFHQVHG��LW�LV�DQ�RIIHQFH�WR�ZLOIXOO\�NLOO��
LQMXUH�� RU� WDNH� D�EDGJHU�� RU� WR� DWWHPSW� VXFK� DFWV�� WR� FUXHOO\� LOO�WUHDW� D�
badger; to use badger tongs or to dig for a badger; and to interfere with 
or disturb a badger sett. It is also an offence to possess, sell, or offer 
to sell a badger. There are, however, exceptions for harming badgers 
or their setts when necessary to prevent serious damage to the land, 
crops, poultry or other property, or which could not be avoided when 
incidental to a lawful operation, or when hunting foxes with hounds.139 

As public attitudes towards the environment, conservation, and 
animals increasingly changed over the latter part of the 20th century, a 
variety of other domestic legislative measures were also passed. Among 
the notable measures promulgated on the domestic level were the Wildlife 
and Countryside Act of 1981,140 the Wild Mammals (Protection) Act of 
1996,141 the Hunting Act 2004,142 the Animal Welfare Act of 2006,143 
 

135 Badgers Act, 1973 c. 57 (U.K.). (repealed October 16, 1992). The 1973 
$FW� ZDV� DOVR� PRGL¿HG� E\� 7KH�:LOGOLIH� DQG� &RXQWU\VLGH�$FW�� ����� F�� ��� �8�.���
(repealed October 16, 1992), and The Wildlife and Countryside (Amendment) Act, 
1985, c. 31 (U.K.) (repealed October 16, 1992).

136 Badgers (Further Protection) Act, 1991, c. 35 (U.K.) (repealed October 
16, 1992); Badgers Act, 1991, c. 36 (U.K.) (repealed October 16, 1992).

137 Protection of Badgers Act, 1992, c. 51 (U.K.). 
138 Doug Lucyshyn, The Problem with Britain’s Badgers, international 

game warden magazine (2008) at 16.
139 Protection of Badgers Act, 1992, c. 51 (U.K.).
140 Wildlife and Countryside Act, 1981, c. 69; Wildlife and Countryside 

(Amendment) Act, 1985, c. 31 (U.K.); Wildlife and Countryside (Amendment) Act, 
1991, c. 39 (U.K.).

141 Wild Mammals (Protection) Act, 1996, c. 3 (U.K.).
142 Hunting Act, 2004, c. 37 (U.K.).
143 Animal Welfare Act, 2006, c. 45 (U.K.).



Good Badger, Bad Badger: The Impact of Perspective  
on Wildlife Law and Policy 71

and the Conservation of Habitats and Species Regulation 2010.144 These 
measures in large part form the core of the current framework to protect 
wildlife in England and Wales.

The Wildlife and Countryside Act addresses the treatment and 
management of scheduled protected species including birds, mammals, 
UHSWLOHV��¿VK��LQYHUWHEUDWHV��DQG�SODQWV��:KLOH�WKH�$FW�KDV�D�ZLGHU�VFRSH��
it is nevertheless also one of the principal means through which the 
U.K. implements its obligations under the European Union’s Wild Birds 
Directive,145� DOWKRXJK� WKH� FRXQWU\¶V� REOLJDWLRQV� VSHFL¿FDOO\� UHJDUGLQJ�
JDPH�ELUGV�ZHUH�DOUHDG\�GHHPHG�DGGUHVVHG�LQ�WKH�SUH�9LFWRULDQ�*DPH�
Acts.146 The Wildlife and Countryside Act makes it an offence to 
intentionally or recklessly kill, injure, or take a scheduled species that 
is living wild at the time; to use certain methods or means of killing 
RU� WDNLQJ� �H�J�� VHOI�ORFNLQJ� VQDUHV�� DXWRPDWLF� ZHDSRQV�� HWF��� D� ZLOG�
animal; or to possess, sell, or advertise for sale a scheduled species; or 
to damage, destroy or obstruct access to the place of refuge used by the 
protected species.147 It also outlines a scheme to address the introduction 
RI�QRQ�QDWLYH�VSHFLHV�148

The Wild Mammals Protection Act Protects prohibits the 
LQWHQWLRQDO� LQÀLFWLRQ� RI� XQQHFHVVDU\� VXIIHULQJ� E\� VSHFL¿HG� DFWV� RI�
wilful cruelty, such as beating, stabbing, burning, or drowning any wild  
 
 

144 The Conservation of Habitats and Species Regulations 2010, S.I. 2010 
No. 490. The 2010 “Habitats Regulations” consolidate and update the Conservation 
(Natural Habitats, & c.) Regulations 1994, S.I. 1994 No.2716.

145 Council Directive 79/409/EEC of 2 April 1979 on the conservation of wild 
birds, oFFiCial Journal L103/1 of April 25, 1979. Original Directive and amendments 
consolidated in Directive 2009/147/EC of the European Parliament and of the Council 
of 30 November 2009 on the conservation of wild birds, oFFiCial Journal L 20/7 of 
January 26, 2010.

146 See e.g. Game Act 1831, 1 & 2 Will. 4, c. 32 (Eng.). Accordingly, game 
birds—such as pheasants, partridges, grouse (or moor game), black (or heath) game, 
or ptarmigan—are generally excluded from the Wildlife and Countryside Act, with 
the exception of the provisions prohibiting certain methods of taking or killing wild 
VSHFLHV��7KH�$FW�DOVR�H[FOXGHV�SRXOWU\²GRPHVWLF�IRZOV��JHHVH��GXFNV��JXLQHD�IRZOV��
pigeons and quails, and turkeys—from its coverage as these are not deemed to be wild 
birds. Wildlife and Countryside Act, 1981, c. 69, § 27 (U.K.). Finally, the protection 
afforded to wild birds does not include any bird shown to have been bred in captivity, 
unless the bird has been lawfully released into the wild as part of a repopulation 
reintroduction program. Wildlife and Countryside Act, 1981 c. 69, § 1(6) (U.K.).

147� :LOGOLIH� DQG�&RXQWU\VLGH�$FW�� ������ F�� ���� �� ����� �8�.����%DGJHUV� DUH�
VSHFL¿FDOO\� OLVWHG�DV�D�VSHFLHV�ZKLFK�LV�SURWHFWHG�IURP�EHLQJ�WDNHQ�RU�NLOOHG�E\�WKH�
means proscribed by section 11 of the Act. Wildlife and Countryside Act, 1981, c. 69, 
Sch. 6 (U.K.).

148� :LOGOLIH�DQG�&RXQWU\VLGH�$FW��������F���������������8�.���
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mammal not covered by the Animal Welfare Act of 2006.149 However, 
there is currently an exception for the humane killing of a wild mammal 
injured by lawful shooting, hunting, coursing, or pest control activity, 
and a further exception for the otherwise legal use of traps, poisons, and 
birds of prey or dogs.150 

The Hunting Act makes it an offence to hunt wild mammals with 
dogs, or for someone who knowingly permits their dogs or land to be 
used for such an activity; or similarly participates, attends, or facilitates 
in hare coursing events.151 There are exemptions, however, for stalking 
RU�ÀXVKLQJ�DQ�DQLPDO�IURP�FRYHU�IRU�IRRG��WR�SUHYHQW�RU�UHGXFH�VHULRXV�
GDPDJH�WKDW�WKH�PDPPDO�PLJKW�FDXVH��RU�IRU�¿HOG�WULDO�FRPSHWLWLRQV��IRU�
falconry; and hunting rats or rabbits; as well as for recapture, rescue, or 
research purposes.152

The Animal Welfare Act is primarily directed at domesticated 
vertebrate species and does not generally apply to wild animals. 
However, even animals that are not commonly domesticated become 
“protected animals” when they are not living independently in the wild 
RU�EHFRPH�VXEMHFW�WR�KXPDQ�FRQWURO��DQ�DSSURDFK�ZKLFK�ZDV�VSHFL¿FDOO\�
intended to have a broader scope than the term “captive animal” used 
in the Protection of Animals Act of 1911.153 The Act’s aim is to prevent 
unnecessary suffering and generally promote animal welfare. It does 
so by creating a number of offences for acts or omissions, by those 
responsible for animals, which fail to promote animal welfare.154 With 
UHJDUG�WR�DQLPDO�¿JKWLQJ�RIIHQVHV��WKH�$QLPDO�:HOIDUH�$FW�DOVR�EXLOGV�
XSRQ� WKH� DQWL�FUXHOW\� SURYLVLRQV� RI� WKH� 3URWHFWLRQ� RI� $QLPDOV� $FW�
RI� ������ DQG� FRYHUV� D� YDULHW\� RI� DFWLYLWLHV� UHODWHG� WR� DQLPDO� ¿JKWLQJ�
including keeping the premises or possessing necessary equipment; 
WUDLQLQJ� WKH�DQLPDOV��SXEOLFL]LQJ�RU�SDUWLFLSDWLQJ� LQ� WKH�¿JKWV��EHWWLQJ�
or handling monies; and making, supplying, or showing recordings of 
DQLPDO�¿JKWV�155

The 2010 Habitats Regulations were promulgated under the 
European Communities Act of 1972,156 and are the principal means 

149 Wild Mammals (Protection) Act, 1996, c. 3, § 3 (U.K.). The Animal 
:HOIDUH�$FW�GH¿QHV�D�SURWHFWHG�DQLPDO�DV�RQH�WKDW�LV�FRPPRQO\�GRPHVWLFDWHG�LQ�WKH�
British Islands, or under the control of man whether on a permanent or temporary 
basis, or not living in a wild state. Animal Welfare Act, 2006, c. 45, § 2 (U.K.).

150� :LOG�0DPPDOV��3URWHFWLRQ��$FW��������F������������8�.���
151� +XQWLQJ�$FW�������������F������VV�������8�.����
152 Hunting Act 2004, 2004, c. 37, sched. 1 (U.K.).
153� 7KXV��W\SLFDOO\�³ZLOG´�VSHFLHV�ZKLFK�HVFDSH�IURP�D�]RR�RU�FLUFXV�ZRXOG�

be covered. See��$QLPDO�:HOIDUH�$FW�������������F������VV�������8�.���
154� $QLPDO�:HOIDUH�$FW�������������F������VV�������8�.���
155 Animal Welfare Act 2006, 2006, c. 45, s. 8 (U.K.).
156 European Communities Act 1972, 1972, c. 68, s. 2(2) (U.K.).
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by which European Union’s Habitats Directive157 is transposed into 
domestic law for England and Wales and their adjacent territorial 
seas. The Habitats Directive was aimed at preserving biodiversity at 
VLJQL¿FDQW�(XURSHDQ�VLWHV��$FFRUGLQJO\��LW�REOLJDWHV�(XURSHDQ�PHPEHU�
states to take measures to maintain or restore the natural habitats and 
wild species found on Special Protection Areas or Special Areas of 
Conservation. The Directive and the U.K.’s implementing Regulations 
also identify particular “European Protected Species”, which include a 
YDULHW\�RI�SODQWV�� LQVHFWV�� UHSWLOHV��¿VK��ELUGV�� DQG�PDPPDOV²EXW�QRW�
badgers.158 With regard to protecting scheduled wildlife, the Regulations 
generally make it an offense to deliberately disturb, injure, capture, 
or kill protected species of animals; to take or destroy their eggs; to 
possess, transport, sell or offer to sell such species or their eggs, or any 
part of a protected species; or to damage or destroy their breeding or 
resting places.159 The Regulation also restricts or prohibits the means 
by which a wide range of other animals may be caught or captured.160 
Additionally, the deliberate introduction (from those onboard a ship) of 
new species whose natural range does not include Great Britain is also 
made an offense where that might damage the natural marine habitat.161 

Other notable acts include the Conservation of Seals Act of 
1970,162 which makes it an offense to kill or take seals with poison or a 
¿UHDUP��DQG�WKH�6DOPRQ�DQG�)UHVKZDWHU�)LVKHULHV�$FW�RI�����163 which, 
not unlike the Game Acts, establishes closed seasons, prohibits the use 
of certain means of taking or killing, and creates a licensing scheme to 
pursue the listed species. The Deer Act of 1991also regulates the killing 
and taking of deer by establishing closed seasons and prohibits the use 
RI�FHUWDLQ�PHWKRGV�VXFK�DV�VSHFL¿HG�¿UHDUPV�RU�VSHDUV��,W�DOVR�PDNHV�
it an offense to kill, take, or injure deer on another’s land without the 
permission of the owner or occupier. 164

157 See Council Directive 92/43/ EEC of 21 May 1992 on the conservation of 
QDWXUDO�KDELWDWV�DQG�RI�ZLOG�IDXQD�DQG�ÀRUD��oFFiCial Journal l 206/7, July 22, 1992.

158 Directive Annex IV(a); The Conservation of Habitats and Species 
Regulations 2010, S.I. 2010, No. 490. Regulation 40, and Schedule 2 lists European 
Protected Species of Animals, and European protected species of plants are addressed 
in Schedule 5. Badgers, unlike otters or bats found on the European Protected Species 
list for example, are protected solely as a matter of domestic UK law and policy.

159 The Conservation of Habitats and Species Regulations 2010, S.I. 2010, 
No. 490. Reg 41.

160 Directive Art 15 & Annex V(a); The Conservation of Habitats and Species 
Regulations 2010, S.I. 2010 No. 490. Regulation 43, and Schedule 4.

161 The Conservation of Habitats and Species Regulations 2010, S.I. 2010, 
No. 490. Reg 52.

162 Conservation of Seals Act 1970, 1970, c. 30.
163 Salmon and Freshwater Fisheries Act 1975, 1975, c. 51.
164 Deer Act 1991, 1991, c. 54.
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Each of these acts provides for a range of exceptions and 
defenses. So, for example, hunting wildlife outside of a closed season 
may be permitted165� DQG� VSHFL¿F� SHUVRQV� PD\� EH� DXWKRUL]HG� WR� WDNH�
otherwise prohibited acts to tend to sick or injured wildlife;166 to preserve 
public health or safety; to prevent the spread of disease; or to prevent 
serious damage to livestock, food supplies, and so on.167 Additionally, 
an otherwise prohibited action may be taken under an approved license 
in appropriate circumstances, which are often detailed in the legislation, 
especially where the act to be taken is incident to some other lawful 
operation and there is no other reasonably available or satisfactory 
alternative.168

Accordingly, the pilot badger cull in West Gloucestershire and 
West Somerset under the Government’s bTB Eradication Plan, which 
EHJDQ�LQ�-XQH�������ZDV�DXWKRUL]HG�E\�OLFHQVHV�IRU�HDFK�&RXQW\�LVVXHG�
by the licensing authority for protected species, Natural England.169 
Under the terms of Natural England’s pilot program, licensed farmers 
agree to attempt to intensively cull 70% of the badgers within particular 
DUHDV� GXULQJ� DQ� LQLWLDO� VL[�ZHHN� VHDVRQ�� DQG� WKHQ� WR� PDLQWDLQ� WKDW�
population level with subsequent annual seasons over the duration of the 
IRXU�\HDU�SLORW��7KH�OLFHQVHV�DOVR�HVWDEOLVK�FORVHG�VHDVRQV�GXULQJ�ZKLFK�
particular types of control operations may not take place: controlled 
shooting operations may not take place between February 1 and May 

165 See e.g., Wildlife and Countryside Act 1981, 1981, c. 69, s. 2. 
166 See e.g., Wildlife and Countryside Act 1981, 1981 c. 69, ss. 4, 10; The 

Conservation of Habitats and Species Regulations 2010, S.I. 2010, No. 490, Reg. 42; 
Wild Mammals (Protection) Act 1996, 1996, c. 3, s. 2; Conservation of Seals Act 
1970, 1970 c. 30, s. 9;

167 See e.g., Wildlife and Countryside Act 1981, 1981, c. 69, s. 4; Deer Act 
1991, 1991 c. 54, s.7.

168 See e.g., Wildlife and Countryside Act 1981, 1981, c. 69, s. 16; The 
Conservation of Habitats and Species Regulations 2010, S.I. 2010, No. 490, Reg. 53; 
Conservation of Seals Act 1970, 1970, c. 30, s. 10; Deer Act 1991, 1991, c. 54, s.8.

169 Natural England, Final authorisation of badger control licences in west 
Gloucestershire and west Somerset (February 27, 2013), available at http://www.
QDWXUDOHQJODQG�RUJ�XN�DERXWBXV�QHZV�������������DVS[. (Natural England is an 
([HFXWLYH�1RQ�GHSDUWPHQWDO� 3XEOLF�%RG\� UHVSRQVLEOH� WR� WKH� 6HFUHWDU\� RI� 6WDWH� IRU�
Environment, Food and Rural Affairs which, in addition to issuing licenses, serves 
as the Government’s institutional advisor on the natural environment); see, Natural 
England, About Us; What We Do available at http://www.naturalengland.org.uk/
DERXWBXV�ZKDWZHGR�GHIDXOW�DVS[���7KH�OLFHQVHV�ZHUH�¿UVW�LVVXHG�LQ�6HSWHPEHU�������
but the initial cull was postponed until the summer of 2013 following various legal 
challenges to the cull and as the direct result of a request by the National Farmers’ 
Union, who determined they were not then in a position to be able to successfully 
cull desired percentage badger population in the targeted areas); Department for 
Environment, Food & Rural Affairs, Press Release: Badger cull to proceed next year, 
(October 23, 2012), available at KWWSV���ZZZ�JRY�XN�JRYHUQPHQW�QHZV�EDGJHU�FXOO�
WR�SURFHHG�QH[W�\HDU. 

http://www.naturalengland.org.uk/about_us/news/2013/270213.aspx
http://www.naturalengland.org.uk/about_us/news/2013/270213.aspx
http://www.naturalengland.org.uk/about_us/whatwedo/default.aspx
http://www.naturalengland.org.uk/about_us/whatwedo/default.aspx
https://www.gov.uk/government/news/badger-cull-to-proceed-next-year
https://www.gov.uk/government/news/badger-cull-to-proceed-next-year
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31, cage trapping and shooting may not occur between December 1 
and May 31, and cage trapping and vaccination operations may not 
occur between December 1 and April 30.170 Only two culling methods 
DUH� SHUPLVVLEOH�� HLWKHU� FRQWUROOHG� VKRRWLQJ� RI� EDGJHUV� LQ� WKH�¿HOG�� RU�
cage trapping followed by shooting, although trapping and vaccinating 
badgers is also listed as an alternative licensable control method. The 
number of licenses is limited, and those engaging in the cull must 
demonstrate their competence with the method to be employed under 
their particular Badger Control Plan. Furthermore, they are also subject 
to governmental monitoring and must observe DEFRA’s Best Practices 
Guidance and are subject to its Enforcement Policies for any breach of 
the license terms.171 

The stated objective of DEFRA’s Best Practices Guidance 
(hereafter “the Guidance”) on “controlled shooting of badgers in the 
¿HOG�XQGHU�OLFHQVH�WR�SUHYHQW� WKH�VSUHDG�RI�ERYLQH�7%�LQ�FDWWOH´�LV� WR�
ensure a humane cull.172�7KH�*XLGDQFH�HVWDEOLVKHV�ULÀH�PDUNVPDQVKLS�
VWDQGDUGV� DQG� WUDLQLQJ� UHTXLUHPHQWV�� VSHFL¿HV� WKH� W\SH� DQG� VL]H� RI�
weapons and ammunition to be used, and envisions that shooting may 
occur while searching for these nocturnal animals over an area with a 
VSRWOLJKW�RU�QLJKW�YLVLRQ�GHYLFH��ZKHQ�VKRRWLQJ�RYHU�D�¿[HG�EDLW�SRLQW��
,W�IXUWKHU�GLUHFWV�WKDW�VKRWV�DW�D�EDGJHU�LQ�WKH�¿HOG�³PXVW�RQO\�EH�WDNHQ�
when the animal is stationary, when the target area is clearly visible in 
WKH�DQLPDO�LV�PRUH�RU�OHVV�EURDGVLGH�RQ��VR�WKH�VKRRWHU�LV�FRQ¿GHQW�RI�DQ�
accurate shot” of the small heart/lung area.173 Additionally, “bait points 
must be at least 30 m from the nearest sett (i.e. burrow) and must be far 
enough from dense cover, where a badger might be lost, to avoid the 
risk of a wounded animal getting away.”174 Shooting at bait points is the 
only method where shotguns may be used. The aim is to kill the animal 
TXLFNO\�ZLWK�WKH�¿UVW�VKRW��:KLOH�D�VLQJOH�OHDVKHG�GRJ�PD\�EH�XVHG�WR�
WUDFN�EDGJHUV�� GRJV� DUH� QRW� WR� EH�XVHG� WR�ÀXVK�RU� GULYH�EDGJHV� IURP�

170 Natural England, Final authorisation of badger control licences in west 
Gloucestershire and west Somerset (February 27, 2013), available at http://www.
QDWXUDOHQJODQG�RUJ�XN�DERXWBXV�QHZV�������������DVS[.

171 Guidance to Natural England: Licences to kill or take badgers for the 
purpose of preventing the spread of bovine TB under section 10(2)(a) of the Protection 
of Badgers Act 1992, department For enVironment, Food & rural aFFairs (Dec. 14, 
2011), available at KWWSV���ZZZ�JRY�XN�JRYHUQPHQW�SXEOLFDWLRQV�JXLGDQFH�WR�QDWXUDO�
HQJODQG�SUHYHQWLQJ�VSUHDG�RI�ERYLQH�WE. 

172 Department for Environment, Food & Rural Affairs, Controlled shooting 
RI�EDGJHUV�LQ�WKH�¿HOG�XQGHU�OLFHQFH�WR�SUHYHQW�WKH�VSUHDG�RI�ERYLQH�7%�LQ�FDWWOH (May 
2013), ¶’s 1,3, available at KWWSV���ZZZ�JRY�XN�JRYHUQPHQW�SXEOLFDWLRQV�FRQWUROOHG�
VKRRWLQJ�RI�EDGJHUV�LQ�WKH�¿HOG�XQGHU�OLFHQFH�WR�SUHYHQW�WKH�VSUHDG�RI�ERYLQH�WE�
LQ�FDWWOH. 

173 Id.����������
174 Id.����������

http://www.naturalengland.org.uk/about_us/news/2013/270213.aspx
http://www.naturalengland.org.uk/about_us/news/2013/270213.aspx
https://www.gov.uk/government/publications/guidance-to-natural-england-preventing-spread-of-bovine-tb
https://www.gov.uk/government/publications/guidance-to-natural-england-preventing-spread-of-bovine-tb
https://www.gov.uk/government/publications/controlled-shooting-of-badgers-in-the-field-under-licence-to-prevent-the-spread-of-bovine-tb-in-cattle
https://www.gov.uk/government/publications/controlled-shooting-of-badgers-in-the-field-under-licence-to-prevent-the-spread-of-bovine-tb-in-cattle
https://www.gov.uk/government/publications/controlled-shooting-of-badgers-in-the-field-under-licence-to-prevent-the-spread-of-bovine-tb-in-cattle
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their setts.175 DEFRA similarly issued Best Practice Guidance on “cage 
trapping and shooting of badgers under license prevent the spread of 
bovine TB in Cattle,” which additionally details the caging equipment 
to be used, the placement, baiting, setting of the traps, when they should 
be checked, and how the animal should be shot, in order to meet its 
humane standards.176 However, although permitted by the licensing 
VFKHPH�DQG�%HVW�3UDFWLFHV�*XLGDQFH�� FRQWUROOHG� VKRRWLQJ� LQ� WKH�¿HOG�
LV�WKH�SUHIHUUHG�PHWKRG�IRU�WKH�SLORW�FXOO��DQG�EDGJHUV�ZLOO�QRW�EH�FDJH�
trapped before shooting.177

8QOLNH� WKH� 5%&7�� WKHVH� SLORW� FXOOV� DUH� LQGXVWU\�OHG�� QRW�
JRYHUQPHQW�OHG��DQG�FRYHU�D�PXFK�D�ZLGHU�DUHD�ZLWK�FXOOLQJ�RQO\�FDUULHG�
out in areas surrounded by hard barriers to prevent perturbation—the 
spread of disease to other areas due to the targeted animals roaming 
outside their usual territories.178 

iV. the wildlife law reform effort 

 a. Choice of Perspective

The badger cull, and the Law Commission’s much broader 
wildlife law reform project, highlights the different perspectives that 
can be brought to wildlife issues. The wildlife law reform project 
DGYRFDWHV� FRGLI\LQJ� DQG� UDWLRQDOL]LQJ� WKH� FRPSOH[� H[LVWLQJ� OHJDO�
framework into a single statute to meet the needs of the 21st century. 
As the Law Commission notes in its wildlife consultation paper, four 
JHQHUDO� SHUVSHFWLYHV� KDYH� FKDUDFWHUL]HG� WKH� GHYHORSPHQW� RI� ZLOGOLIH�
ODZ��DQG�WKHVH�YLHZV�VRPHWLPHV�FRPSHWH�RU�FRQÀLFW�ZLWK�RQH�DQRWKHU�179 

2OGHU�ODZV�HPSKDVL]HG�LVVXHV�DVVRFLDWHG�ZLWK�WKH�³H[SORLWDWLRQ´�
of wildlife as a resource, and the “control” of wildlife when it interferes 
ZLWK�KXPDQ�DFWLYLWLHV²ERWK�RI�ZKLFK�WHQG�WR�HPSKDVL]H�VSHFL¿F�LQWHUHVWV�
in land. In the late 20th century, “conservation” and environmental 
concerns increasingly prompted domestic and international wildlife 
measures focused on species protection as part of the common heritage 
of humanity or as part of the global commons. These measures tend to 

175 Id. �������������
176 Department for Environment, Food & Rural Affairs, Cage-trapping and 

shooting of badgers under license to prevent the spread bovine TB in cattle (May 
2012), available at KWWSV���ZZZ�JRY�XN�JRYHUQPHQW�SXEOLFDWLRQV�FDJH�WUDSSLQJ�DQG�
VKRRWLQJ�RI�EDGJHUV�XQGHU�OLFHQFH�WR�SUHYHQW�WKH�VSUHDG�RI�ERYLQH�WE�LQ�FDWWOH. 

177 Badgers: the debate continues, British eCologiCal soCiety, available 
at KWWS���ZZZ�EULWLVKHFRORJLFDOVRFLHW\�RUJ�EORJ������������EDGJHUV�WKH�GHEDWH�
continues/.

178 Id.
179 CP No. 206, supra note 2, ¶¶ 1.9 to 1.19.

https://www.gov.uk/government/publications/cage-trapping-and-shooting-of-badgers-under-licence-to-prevent-the-spread-of-bovine-tb-in-cattle
https://www.gov.uk/government/publications/cage-trapping-and-shooting-of-badgers-under-licence-to-prevent-the-spread-of-bovine-tb-in-cattle
http://www.britishecologicalsociety.org/blog/2013/04/25/badgers-the-debate-continues/
http://www.britishecologicalsociety.org/blog/2013/04/25/badgers-the-debate-continues/
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IRFXV�RQ�VSHFL¿F�VSHFLHV�RU�HFRV\VWHPV�WKHPVHOYHV��DV�GLVWLQFW�IURP�WKH�
interests of particular owners or occupiers of land.180 And most recently 
a new perspective has gained momentum, especially in Europe and the 
U.K., which focuses on the “welfare” of individual animals as opposed 
to broader concerns regarding an entire species.

The bulk of the existing legal framework, and consequently the 
bulk of the Law Commission consultation paper and recommendations, 
focuses on legal measures dealing with the exploitation or control, and 
to a lesser degree on the conservation, of wildlife. 

While the Law Commission did attempt to consider the need 
to conserve and protect particular species, it excluded general habitat 
protection from the scope of its project.181 Although the need to do so 
LQ�RUGHU� WR�NHHS� WKH�SURMHFW�PDQDJHDEOH�PD\�EH�VHOI�HYLGHQW��PRGHUQ�
wildlife issues are so inextricably intertwined with habitat that 
maintaining this position is problematic. For example, as noted below, 
the Law Commission consultation paper regards fungi as part of the 
ÀRUD� DQG� IDXQD� FRPSULVLQJ� ZLOGOLIH�� EXW� GHDOLQJ� ZLWK� IXQJL� ZLWKRXW�
UHJDUG�WR�KDELWDW�LV�GLI¿FXOW��,W�LV�VLPLODUO\�GLI¿FXOW�WR�GHDO�ZLWK�LVVXHV�
regarding both protected and invasive species without regard to habitat. 

7KH�/DZ�&RPPLVVLRQ�IXUWKHU�UHFRJQL]HG�WKDW�RQH�RI�WKH�SURMHFW¶V�
principal tasks is to ensure that various EU measures addressing wildlife 
are properly implemented within England & Wales.182 However, key 
measures, such as the Habitat183 and Wild Birds184 Directives, go beyond 
WKH�VSHFLHV�VSHFL¿F�IRFXV�FKRVHQ�IRU�WKH�ZLOGOLIH�SURMHFW�WR�DOVR�DGGUHVV�
environmental or habitat related issues associated with wildlife.

180 One of the aims of the conservation movement is to deal with the “Tragedy 
of the Commons,” the social dilemma created when individuals acting in their own 
VHOI�LQWHUHVW� RYHU�XVH� D� VKDUHG� UHVRXUFH� WR� WKH� GHWULPHQW� RI� DOO²ZKLFK� UHSUHVHQWV�
a shift from focusing, for example, only on the interests of particular landowner in 
exploiting wildlife found on their property. See Garrett Hardin, The Tragedy of the 
Commons, 162 sCienCe 1243, (Dec.1968), available at http://www.sciencemag.org/
content/162/3859/1243.full. 

181 CP No. 206, supra� QRWH� ��� ��� ������ ���� DQG� 3URYLVLRQDO� 3URSRVDO� �����
Wildlife’s connection to agriculture and public health is similarly excluded from the 
scope of this project. Id. at ¶ 1.29.

182 The CP does note that Wales is endeavoring to take a broad approach to 
reforming its devolved environmental, planning, wildlife management, and habitat 
protection laws as part of its Natural Environment Framework. Id. at ¶¶ 1.33 to1.37.

183 Council Directive 92/43, on the conservation of natural habitats and of 
ZLOG�IDXQD�DQG�ÀRUD�������2�-���/���������(&��

184 Council Directive 79/409, 1979 O.J. (L 103) 1 (EC) on the conservation 
of wild birds, Original Directive and amendments consolidated as Directive 09/147 of 
the European Parliament and of the Council of 30 November 2009 on the conservation 
of wild birds, 2010 O.J. (L 20) 7 (EC).

http://www.sciencemag.org/content/162/3859/1243.full
http://www.sciencemag.org/content/162/3859/1243.full
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Additionally, apart from noting that animal welfare is also a 
concern or theme in modern wildlife law, and describing the current 
provisions of the Animal Welfare Act 2006 and the Wild Mammals 
(Protection) Act 1996,185 there is little focus in the Law Commission 
consultation paper on animal welfare as an emerging driver for the 
future of wildlife law. Indeed, the Law Commission consultation paper’s 
proposed new statute would generally exclude welfare concerns from 
its coverage.186 

As a consequence, the Law Commission’s wildlife reform project 
LV�IRFXVLQJ�RQ�D�FRQFHSWLRQ�RI�ZLOGOLIH�ODZ��ZKLFK�HPSKDVL]HV�WKH�ROGHU�
PRUH�VSHFLHV�VSHFL¿F�³H[SORLWDWLRQ´�DQG�³FRQWURO´�SHUVSHFWLYHV��UDWKHU�
than newer trends. Since much of the law that needs to be updated was 
also initially crafted with those same perspectives in mind, that focus 
is entirely appropriate. However, to the degree that newer challenges 
LQ� WKH�¿HOG� RI�ZLOGOLIH� ODZ�ZLOO� EH� DGGUHVVHG� IURP�D� FRQVHUYDWLRQLVW�
HQYLURQPHQWDOLVW� RU� ZHOIDULVW� SHUVSHFWLYH�� H[FOXGLQJ� RU� PLQLPL]LQJ�
these themes misses an opportunity to create the sort of framework 
policy makers and regulators may need in the future.

b. The animal welfare perspective

The absence of greater focus on animal welfare is perhaps one of 
the more striking aspects of the Law Commission’s wildlife law reform 
project. Acknowledging and including the animal welfare perspective 
may not only play well to popular sentiment (as seen in the badger cull 
debate) thereby helping to enhance support for any reforms which are 
eventually adopted, but doing so in the broader wildlife law reform effort 
LV�SHUKDSV�DOVR�HDVLHU�DQG�OHVV�GLVUXSWLYH�WR�WKH�SURMHFW�WKDQ�PLJKW�¿UVW�
appear. Moreover, there may be arguments that European law requires 
considering the welfare of wild animals in some circumstances.

Eurobarometer surveys have shown that respondents in the U.K. 
tend to be more concerned with animal welfare issues than the average 
European respondent, and that a majority would agree that humans 
have a duty to protect the rights of animals “whatever the cost”.187 In 
other words, animal welfare is a popular topic in the U.K., as further 
UHÀHFWHG�LQ�WKH�PXOWLSOLFLW\�RI�LQWHUHVW�JURXSV�VXSSRUWLQJ�EDGJHUV�DQG�D�

185 CP No. 206, supra note 2, ¶¶ 3.108 to 3.121.
186 Id. DW� �������+RZHYHU��3URSRVDO�����GRHV� DVN�ZKHWKHU�ZHOIDUH�RIIHQVHV�

should be included in the new single act.
187 See Commission Special Eurobarometer 238: Risk Issues (Feb. 2006), 

available at KWWS���HF�HXURSD�HX�IRRG�IRRG�UHVRXUFHV�VSHFLDO�HXUREDURPHWHUBULVNLVVXHV 
��������BHQ�SGI; Commission Special Eurobarometer 225: Social Values Science and 
Technology, (June 2005), available at KWWS���HF�HXURSD�HX�SXEOLFBRSLQLRQ�DUFKLYHV�
HEV�HEVB���BUHSRUWBHQ�SGI.

http://ec.europa.eu/food/food/resources/special-eurobarometer_riskissues20060206_en.pdf
http://ec.europa.eu/food/food/resources/special-eurobarometer_riskissues20060206_en.pdf
http://ec.europa.eu/public_opinion/archives/ebs/ebs_225_report_en.pdf
http://ec.europa.eu/public_opinion/archives/ebs/ebs_225_report_en.pdf
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wide range of other species. It is also seen in the number of responses 
the Law Commission received to its consultation paper urging stiffer 
penalties and greater enforcement for wildlife offences. Acknowledging, 
rather than excluding, the welfare theme in dealing with wildlife should 
therefore help garner popular support for the proposal—and incidentally 
help promote greater support for the enforcement of any subsequent 
legislation based upon the proposal.

Moreover, the U.K. has long been a leader in developing the 
¿HOG�RI�DQLPDO�ZHOIDUH�VFLHQFH��:KLOH�DQLPDO�ZHOIDUH�VFLHQFH�IRFXVHV�
heavily on farm animal welfare and agricultural industries, where human 
activity tends to impact the greatest number of animals, this is not the 
¿HOG¶V�H[FOXVLYH�IRFXV��8�.��OHDGHUVKLS�LQ�DQLPDO�ZHOIDUH�GDWHV�EDFN�WR�
the Universities Federation for Animal Welfare (UFAW) development 
of the “Three Rs” in the late 1950s advocating the reduction of reliance 
XSRQ�DQLPDOV�LQ�VFLHQWL¿F�H[SHULPHQWDWLRQ�188 the Brambell Report on 
farm animal welfare in 1965;189 and the Farm Animal Welfare Council’s 
reformulation of that work into a statement of the “Five Freedoms.”190 
While the Five Freedoms and the Three Rs are now regarded as rather 

188� 7KH�³7KUHH�5V´�FDOO�IRU�WKH�5HSODFHPHQW��5HGXFWLRQ��DQG�5H¿QHPHQW�RI�
animal testing. See Highlights from UFAW’s History, UFAW, available at http://www.
ufaw.org.uk/highlights.php.

189 teChniCal Committee to enQuire into the welFare oF animals Kept 
under intensiVe liVestoCK husBandry systems, report, 1965, (uK).

190 The FAWC states that “any animal kept by man must at least be protected 
from unnecessary suffering. We believe that an animal’s welfare, whether on farm, 
LQ�WUDQVLW��DW�PDUNHW�RU�DW�D�SODFH�RI�VODXJKWHU�VKRXOG�EH�FRQVLGHUHG�LQ�WHUPV�RI�µ¿YH�
IUHHGRPV¶��7KHVH� IUHHGRPV� GH¿QH� LGHDO� VWDWHV� UDWKHU� WKDQ� VWDQGDUGV� IRU� DFFHSWDEOH�
welfare. They form a logical and comprehensive framework for analysis of welfare 
within any system together with the steps and compromises necessary to safeguard 
and improve welfare within the proper constraints of an effective livestock industry.” 

The Five Freedoms are:

1.  Freedom from Hunger and Thirst—by ready access to fresh 
water and a diet to maintain full health and vigour. 

2.  Freedom from Discomfort—by providing an appropriate 
environment including shelter and a comfortable resting area.

3.  Freedom from Pain, Injury or Disease—by prevention or rapid 
diagnosis and treatment.

��� �)UHHGRP�WR�([SUHVV�1RUPDO�%HKDYLRXU²E\�SURYLGLQJ�VXI¿FLHQW�
space, proper facilities and company of the animal’s own kind.

5.  Freedom from Fear and Distress—by ensuring conditions and 
treatment which avoid mental suffering.

Five Freedoms, FAWC, available at http://www.fawc.org.uk/
freedoms.htm.

http://www.ufaw.org.uk/highlights.php
http://www.ufaw.org.uk/highlights.php
http://www.fawc.org.uk/freedoms.htm
http://www.fawc.org.uk/freedoms.htm
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basic statements of the tenets of animal welfare science, which has 
FRQWLQXHG� WR� GHYHORS� D� PRUH� VFLHQWL¿F� EDVLV� XQGHU� WKH� GLUHFWLRQ� RI�
¿JXUHV� VXFK� DV� 3URIHVVRU� 'RQDOG� %URRP� DW� &DPEULGJH� 8QLYHUVLW\¶V�
&HQWUH� IRU� $QLPDO� :HOIDUH� DQG� $QWKUR]RRORJ\�191 these statements 
QHYHUWKHOHVV� KHOSHG� LQÀXHQFH� LQWHUQDWLRQDO� VWDQGDUGV� LVVXHG� E\� WKH�
:RUOG�2UJDQL]DWLRQ�IRU�$QLPDO�+HDOWK��2,(�192 and the development of 
the EU’s Animal Welfare Strategy for 2012 to 2015.193 

*LYHQ� WKH� 8�.�¶V� OHDGHUVKLS� LQ� GHYHORSLQJ� D� VFLHQWL¿F� UDWKHU�
than an emotional or anecdotal basis to assess animal welfare, it is 
somewhat ironic that so much of the current badger cull debate revolves 
DURXQG�FRPSHWLQJ�FODLPV�UHJDUGLQJ�WKH�VFLHQWL¿F�¿QGLQJV�SHUWDLQLQJ�WR�
the welfare aspects of the cull. Both proponents and opponents of the 
FXOO�SRLQW�WR�WKH�����������5%&7��DQG�VLPLODU�VWXGLHV��WR�VXSSRUW�WKHLU�
respective positions. For example, the Government and the National 
Farmers’ Union extrapolate from the RBCT to conclude that the pilot 
cull should lead to as much as a 16% net reduction in the incidence 
of bTB.194 This contrasts with assertions by Team Badger, a coalition 
of sixteen of the largest animal and wildlife protection groups, which 
SRLQW�WR�WKH�5%&7�¿QGLQJV�VKRZLQJ�WKDW�ZKLOH�FXOOLQJ�UHGXFHG�EDGJHU�
numbers it actually increased the prevalence and spread of bTB within 
the remaining badger population,195�DQG�WKH�H[SOLFLW�¿QGLQJ�LQ�WKH�5%&7�
Final Report that “badger culling cannot meaningfully contribute to the 
control of cattle TB in Britain.”196 They also cite the Report’s “further 
FRQFOX>VLRQ@� IURP� WKH� VFLHQWL¿F� HYLGHQFH� DYDLODEOH�� WKDW� WKH� ULJRURXV�
application of heightened control measures directly targeting cattle will 
UHYHUVH�WKH�\HDU�RQ�\HDU�LQFUHDVH�LQ�WKH�LQFLGHQFH�RI�FDWWOH�7%�DQG�KDOW�

191 See, Professor Donald M. Broom, animal welFare indiCators, available 
at KWWS���ZZZ�DQLPDO�ZHOIDUH�LQGLFDWRUV�QHW�VLWH�LQGH[�SKS�SURIHVVRU�GRQDOG�P�EURRP. 

192 See The OIE’s Achievements in Animal Welfare, world organization For 
animal health, available at KWWS���ZZZ�RLH�LQW�DQLPDO�ZHOIDUH�DQLPDO�ZHOIDUH�NH\�
themes.

193 See European Union Strategy for the Protection and Welfare of Animals 
2012-2015�� &20� ������� �� ¿QDO� �)HE�� ���� ������ �� DQG� WKH� DFFRPSDQ\LQJ� ,PSDFW�
$VVHVVPHQW��DW�������6(&����������¿QDO��-DQ������������

194 See The Government’s policy on Bovine TB and badger control in 
England, supra QRWH����� DW� �¶V�����������$ODVWDLU�'ULYHU��NFU restates commitment 
to badger cull after MP vote, Farmers guardian (October 26, 2012), available at 
KWWS���ZZZ�IDUPHUVJXDUGLDQ�FRP�QIX�UHVWDWHV�FRPPLWPHQW�WR�EDGJHU�FXOO�DIWHU�PS�
vote/50842.article.

195 Backing Badgers: Why the cull will fail, team Badger (June 
5, 2013) at 16, available at http://www.rspca.org.uk/ImageLocator/
LocateAsset?asset=document&assetId=1232733074865&mode=prd. 

196 the independent sCientiFiC group on Cattle tB, Final report , 2007, 
at 181, available at KWWS���DUFKLYH�GHIUD�JRY�XN�IRRGIDUP�IDUPDQLPDO�GLVHDVHV�DWR]�WE�
LVJ�UHSRUW�¿QDOBUHSRUW�SGI.

http://www.animal-welfare-indicators.net/site/index.php/professor-donald-m-broom
http://www.oie.int/animal-welfare/animal-welfare-key-themes
http://www.oie.int/animal-welfare/animal-welfare-key-themes
http://www.farmersguardian.com/nfu-restates-commitment-to-badger-cull-after-mp-vote/50842.article
http://www.farmersguardian.com/nfu-restates-commitment-to-badger-cull-after-mp-vote/50842.article
http://www.rspca.org.uk/ImageLocator/LocateAsset?asset=document&assetId=1232733074865&mode=prd
http://www.rspca.org.uk/ImageLocator/LocateAsset?asset=document&assetId=1232733074865&mode=prd
http://archive.defra.gov.uk/foodfarm/farmanimal/diseases/atoz/tb/isg/report/final_report.pdf
http://archive.defra.gov.uk/foodfarm/farmanimal/diseases/atoz/tb/isg/report/final_report.pdf
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the geographical spread of the disease.”197 Moreover, opponents of the 
FXOO�DOVR�SRLQW�WR�QRWDEOH�¿JXUHV�VXFK�DV�/RUG�.UHEV��ZKR�GHVLJQHG�WKH�
5%&7��DV�VD\LQJ�WKDW��³>W@KH�VFLHQWL¿F�FDVH�LV�DV�FOHDU�DV�LW�FDQ�EH��WKLV�
cull is not the answer to TB in cattle. I have not found any scientists who 
are experts in population biology or the distribution of infectious disease 
in wildlife who think that culling is a good idea. People seem to have 
FKHUU\�SLFNHG�FHUWDLQ�UHVXOWV�WR�WU\�DQG�JHW�WKH�DUJXPHQW�WKH\�ZDQW�´198 

However, despite Lord Kreb’s assertion, the British Veterinary 
Association publicly stated that it supports the badger cull, in part, on 
WKH�JURXQGV�WKDW�WKH�VFLHQWL¿F�OLQN�EHWZHHQ�EDGJHUV�DQG�E7%�QHHGV�WR�
be further addressed:

As the open season for shooting badgers begins… the  
British Veterinary Association (BVA) is reiterating its 
support for the planned badger cull pilots as part of the 
overall bovine TB eradication strategy in England …  
The BVA pointed to the evidence base behind the 
policy—data from the Randomised Badger Culling 
Trials (RBCTs)—which shows that bovine TB in cattle 
can be reduced by around 16% in areas where a targeted, 
humane badger cull has taken place. The pilot culls will 
use different culling methods to the RBCTs and are 
therefore being monitored by the Independent Expert 
Panel made up of experts in veterinary pathology, animal 
welfare physiology, wildlife ecology, badger behaviour, 
wildlife management, ecological theory, statistics, and 
marksmanship…Peter Jones, President of the BVA, 
said[,] “We accept that there is a gap in our knowledge, 
which is whether controlled shooting can deliver a 
badger cull humanely and safely, and to the same degree 
of effectiveness as cage trapping and shooting. That is 
what the pilots are designed to address and why is it 
important that they are allowed to go ahead unhindered. 
We understand that this is a highly emotional issue but 
we must be able to gather the evidence to enable future 
policy decisions to be based on science.199

197 Id.
198 Lord Krebs comments on BBC Radio Today (October 12 2012) quoted in 

Backing Badgers, supra note 195, at 15.
199 %DGJHU� FXOO� SLORWV� WKH� ULJKW� VFLHQWL¿F� DSSURDFK, says BVA, British 

Veterinarian assoCiation, (May 31, 2013), available at http://www.bva.co.uk/
news/3431.aspx; See also Badger cull delay: science has not changed, say vets, 
British Veterinarian assoCiation, (October 23, 2012), http://www.bva.co.uk/news/
badgerculldelaysciencehasnotchangedsayvets.aspx. 

http://www.bva.co.uk/news/3431.aspx
http://www.bva.co.uk/news/3431.aspx
http://www.bva.co.uk/news/badgerculldelaysciencehasnotchangedsayvets.aspx
http://www.bva.co.uk/news/badgerculldelaysciencehasnotchangedsayvets.aspx
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The BVA’s endorsement of the badger cull prompted Alasdair 
0DF0LOODQ�� WKH� IRUPHU� FKLHI� VFLHQWL¿F� RI¿FHU� DW� WKH� 563&$�� 0DUN�
Jones, the executive director of the Humane Society International, along 
ZLWK�VHYHUDO�PHPEHUV�RI�WKH�%9$��WR�SXEOLVK�D�OHWWHU�¿HUFHO\�FULWLFL]LQJ�
the BVA’s leadership because:

[t]heir support comes in spite of the overwhelming 
VFLHQWL¿F� RSLQLRQ� WKDW� FXOOLQJ� EDGJHUV�ZLOO� QRW� KHOS� WR�
reduce TB in cattle, and amidst grave concerns over the 
impact that culling will have on the welfare of badgers 
and the future of many populations …

The British Veterinary Association reached its position 
of support for the Government’s pilot culls without 
consulting its full membership, and has ignored 
subsequent calls from veterinarians and one of its own 
member societies for it to reconsider. The public needs 
to understand that the BVA’s position is not necessarily 
representative of majority veterinary opinion, and that 
many vets oppose or have serious reservations about the 
policy.

Rather, it represents the position of an organisation 
that, in our view, has lost touch with its key purpose of 
providing leadership and guidance on animal welfare on 
WKLV�LVVXH�DQG�ZKRVH�MXGJPHQW�LV�EHLQJ�LQÀXHQFHG�E\�D�
close historic alignment with the farming industry. Their 
failure to respond to very serious concerns raised over 
the humaneness assessment is damning.

We are saddened that this episode brings shame upon the 
SURIHVVLRQ�«�7KDW� VRPH�YHWV� LQ�SRVLWLRQV�RI� LQÀXHQFH�
appear to have abandoned precaution for the sake of 
what appears to be political and perceived economic 
expedience, casts a dark shadow over our profession. In 
our opinion these actions damage the credibility of the 
profession and bring it into disrepute.

We can only hope that its future leaders will adopt a 
PRUH�SUHFDXWLRQDU\��LQGHSHQGHQW��VFLHQFH�OHG�DQG��PRVW�
LPSRUWDQWO\��HPSDWKHWLF�DQG�ZHOIDUH�OHG�DSSURDFK�WR�WKH�
issues facing all of the animals with whom we share our 
world.200

200 Letters: Badger cull has no basis in science, the independent, June 5, 
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Despite this dissention among veterinary scientists over the particulars 
of the badger cull, the discipline of animal welfare science, which the 
U.K. helped pioneer, is now well established as an important part of 
the formal policy process within Europe. One part of the current EU 
Animal Welfare Strategy is the creation of a new European Animal 
Welfare Framework Law for all animals kept in the context of economic 
activity, including wildlife, which would replace the current patchwork 
of European measures. The new law is also intended to be science based 
using the OIE principles. The European Parliament has called upon 
the Commission to present its proposal as soon as the end of 2013 in 
conjunction with its review of the general welfare measures aimed at 
farm animals under Directive 98/58/EC.201

Moreover, addressing animal welfare may already be legally 
required for some wildlife related issues. Animal welfare is now 
addressed in Article 13 of the Lisbon Treaty, which provides that:

in formulating and implementing the Union’s agriculture, 
¿VKHULHV�� WUDQVSRUW�� LQWHUQDO� PDUNHW�� UHVHDUFK� DQG�
technological development and space policies, the Union 
and the Member States shall, since animals are sentient 
beings, pay full regard to the welfare requirements of 
animals, while respecting the legislative or administrative 
provisions and customs of the Member States relating 
in particular to religious rites, cultural traditions and 
regional heritage.202

This provision essentially takes the language of the EU’s earlier animal 
welfare protocol to the Treaty of Amsterdam and elevates it to treaty 
level language in the TFEU. It is found in the same section (Part II) of 
the Lisbon Treaty as are several other “provisions of general application” 

2013, available at KWWS���ZZZ�LQGHSHQGHQW�FR�XN�YRLFHV�OHWWHUV�OHWWHUV�EDGJHU�FXOO�
KDV�QR�EDVLV�LQ�VFLHQFH���������KWPO. The humaneness of the cull, even under 
'()5$¶V�*XLGHOLQHV��KDV�DOVR�EHHQ�FULWLFL]HG��)RU�H[DPSOH�-DFN�5HHG\�RI�WKH�%DGJHU�
Trust states that, “[t]his … is a trial on whether the method of killing is humane and 
safe. The badgers are not going to be caged or contained. They are going to shoot a 
badger and time the length of its squealing. It’s the most appalling and brutal thing to 
do.” Jim Greenhalf, Badgers, to cull or not to cull?, BradFord telegraph and argus, 
June 3, 2013, available at 2013 WLNR 13590434.

201 Council Directive 98/58, concerning the protection of animals kept for 
farming purposes, 1998 O.J. (L 221). See also Resolution on the European Union 
Strategy for the Protection and Welfare of Animals 2012–2015, Eur. Parl. Doc. 
(2012/2043(INI)) ¶ 61.

202 Consolidated Version of the Treaty on the Functioning of the European 
Union art. 13., Sep. 5, 2008, 2008 O.J. (C 115) 47.

http://www.independent.co.uk/voices/letters/letters-badger-cull-has-no-basis-in-science-8644011.html
http://www.independent.co.uk/voices/letters/letters-badger-cull-has-no-basis-in-science-8644011.html
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addressing a range of fundamental objectives such as gender equality,203 
employment and social protection,204� QRQ�GLVFULPLQDWLRQ�205 religious 
freedom,206 and environmental protection.207 While the animal welfare 
obligations imposed by the treaty continue to be subject to several 
exclusions and limitations, which were also found in the earlier protocol, 
the provision still covers some wild animals. 

By its own terms, Article 13 does not apply to all EU policy 
areas. While Article 13 does impose obligations upon member states to 
“pay full regard” to animals’ welfare requirements when implementing 
(8�SROLFLHV�RQ�DJULFXOWXUH��¿VKHULHV��WUDQVSRUW��DQG�WKH�LQWHUQDO�PDUNHW��
for example, other pertinent policy areas—notably the environment—
DUH�QRW�OLVWHG��7KLV�PHDQV�WKDW�VLJQL¿FDQW�(XURSHDQ�PHDVXUHV�DIIHFWLQJ�
wildlife, such as the Habitat and Wild Birds Directives, do not trigger 
Article 13. 

Nevertheless, some European measures dealing with wild animals 
DUH�H[SUHVVO\�RU�LPSOLFLWO\�DLPHG�DW�KDUPRQL]LQJ�WKH�LQWHUQDO�PDUNHW��RU�
other enumerated polices, and therefore would trigger Article 13 on that 
basis. For example, the EU regulations restricting transactions involving 
seal products were motivated by concerns over cruel killing practices, 
DQG�H[SUHVVO\�SUHGLFDWHG�XSRQ�D�QHHG�WR�KDUPRQL]H�WKH�LQWHUQDO�PDUNHW��
rather than any environmental or conservation policy.208 The EU’s ban 
on trade in cat and dog fur and related products was similarly motivated 
by welfare concerns and the need to prevent obstacles to the functioning 
of the internal market.209 The EU Directive governing animals kept 
LQ� ]RRV� �LQFOXGLQJ� ¿VK� DQG� LQYHUWHEUDWHV�� ZDV� DOVR� PRWLYDWHG� ERWK�
E\�FRQVHUYDWLRQ�FRQFHUQV�DQG�D�QHHG� WR�KDUPRQL]H� WKH� VWDQGDUGV�DQG�
treatment of wild animals in captivity, and therefore was deemed to 
fall within the coverage of Article13.210 Similarly, the Leghold Trap 
5HJXODWLRQ�UHÀHFWV�ZHOIDUH�FRQFHUQV�RYHU�LQKXPDQH�WUDSSLQJ�PHWKRGV�
and a need for uniformity in the EU’s internal and external relations.211 

There are several more general measures that might apply to 
wild animals in some circumstances, which also fall within the ambit of 

203 Id. art. 8. 
204 Id. art. 9.
205 Id. art. 10.
206 Id. art. 17.
207 Id. art. 11.
208 Commission Regulation 1007/09, on Trade in Seal Products, 2009 O.J. 

(L 286) 36 (EC); Commission Regulation 737/10, on Seal Products Regulation Rules, 
2010 O.J. (L 216) 1 (EU). 

209 Commission Regulation 1523/07, 2007 O.J. (L 343) 1 (EC).
210 See Council Directive 1999/22, o.J. (L 94)24 (EC); Commission Staff 

Working Paper Impact Assessment��DW��������6(&����������¿QDO��-DQXDU\������������
211 See Council Regulation 3254/91, 1991 o. J. (L 308) 1(EC); Commission 

Staff Working Paper Impact Assessment, supra note 210.
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Article 13. The regulation on the protection of live vertebrate animals 
GXULQJ� WUDQVSRUW� VSHFL¿FDOO\� UHIHUHQFHV� WKH� DQLPDO� ZHOIDUH� SURWRFRO�
which was subsequently embedded in Article 13 of the Lisbon Treaty, 
and addresses wild animals in several of its technical rules.212 The new 
European Regulation on the protection of animals at the time of killing, 
which went into effect on January 1, 2013, applies to commercially 
farmed deer, goats, rabbits, ostriches, ducks, geese, and quail, and 
similarly references the animal welfare protocol.213 

 The newest such measure, the Directive on the protection of 
DQLPDOV�XVHG�IRU�VFLHQWL¿F�SXUSRVHV��LV�DOVR�H[SUHVVO\�SUHGLFDWHG�XSRQ�
WKH�QHHG�WR�KDUPRQL]H�WKH�LQWHUQDO�PDUNHW��DQG�VSHFL¿FDOO\�FLWHV�$UWLFOH�
13 of the Lisbon Treaty.214 Conceptually related to the Experimental 
Animals Directive are the provisions aimed at reducing or eliminating 
animal testing found both in the Cosmetics Directive215 and the REACH 
(Registration, Evaluation, Authorisation and restriction of Chemical 
substances) Regulation,216 which could impact some wild species. 

 Even if the animal welfare obligations of Article 13 are triggered, 
those obligations are not particularly onerous—especially when dealing 
with wildlife. That is because the provision balances the member states’ 
obligation to “pay full regard” to animal welfare against “the legislative 
or administrative provisions and customs of the Member States relating 
in particular to religious rites, cultural traditions and regional heritage.” 
*LYHQ� WKDW� PXFK� RI� ZKDW� WKH� ZLOGOLIH� SURMHFW� LV� DGGUHVVLQJ� UHÀHFWV�
English and Welsh customs, heritage, and traditions regarding wildlife 
and wildlife management, the substantive impact of Article 13 is perhaps 
minimal—assuming the more detailed requirements of the various EU 
Directives and Regulations are met.

1HYHUWKHOHVV�� WKHUH� LV� SHUKDSV� D� VXI¿FLHQW� GRPHVWLF� DQG� (8�
dimension to the animal welfare theme in wildlife law and regulation 
such that it warrants more mention than what currently appears in the 
Law Commission’s current reform proposals.

212 Council Regulation 1/2005, 2004 o. J. (L 3) 1(EC).
213� +RZHYHU��WKH�QHZ�5HJXODWLRQ�GRHV�QRW�DSSO\�WR�IDUPHG�¿VK��QRU�WR�SRXOWU\��

rabbits or hares killed outside of a slaughterhouse for private consumption; nor to the 
killing of wild or stray animals for population control purposes. Council Regulation 
1099/2009, 2009 o. J. (L 303), 1(EC). The Regulation updates and replaces Council 
Directive 93/119, 1993 o. J. (L 340), 21(EC).

214 Directive 2010/63, 2010 o. J. (L 276), 33 (EU). The earlier directive 
86/609/EC, which the new Directive replaces, was also regarded as a welfare measure. 
See Commission Staff Working Paper Impact Assessment, supra note 210. 

215 Council Directive 76/768 1976 o. J. (L 262) 169 (EC). The animal testing 
provisions were added in the 7th amendment to this original measure by Council 
Directive 2003/15 2003 o. J. (L 66) 26 (EC). From 11 July 2013 the Cosmetics 
Directive will be replaced by Council Regulation 1223/2009, 2009 o. J. (L 342) 59 
�(&���ZKLFK�LQFLGHQWDOO\�VSHFL¿FDOO\�FLWHV�$UWLFOH����RI�WKH�/LVERQ�7UHDW\�

216 Regulation 1907/2006, 2006 o. J. (L 396) 1 (EC).
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c. 6SHFLHV�DQG�WKH�GH¿QLWLRQ�RI�³ZLOGOLIH´�

The welfare discussion, while focused on animals, implicitly 
KLJKOLJKWV�D�QXPEHU�RI�GH¿QLWLRQDO�SUREOHPV�DVVRFLDWHG�ZLWK�WKH�EURDGHU�
question of what actually constitutes “wildlife,” and the Law Commission 
FRQVXOWDWLRQ� SDSHU� LGHQWL¿HV� IXUWKHU� LVVXHV�� 7KH� /DZ� &RPPLVVLRQ¶V�
reform project obviously focuses on the legal use of the term, but 
³ZLOGOLIH´�KDV�VFLHQWL¿F�RU�FXOWXUDO�FRQQRWDWLRQV�DV�ZHOO��,Q�WKH�ZRUOG�RI�
VFLHQFH��VSHFL¿FDOO\�LQ�WD[RQRP\��DOO�OLYLQJ�WKLQJV�DUH�FDWHJRUL]HG�EDVHG�
upon their biology; for example as plants, animals or fungi, among other 
categories. However, scientists are concerned with genetic and biologic 
structure and relationships rather than cultural or legal conceptions such 
as what is wild, endangered, or a pest. Under the microscope or on the 
dissection table it typically makes no difference whether a badger, bird, 
RU�UDEELW�ZDV�UDLVHG�LQ�D�FDJH�RU�WDNHQ�IURP�D�¿HOG� 

Culturally, there is a wide range of views as to what constitutes 
wildlife. Typically the term refers to animals (and sometimes plants) 
in their natural habitat that are not within the possession or control of 
humans, although they might be managed or hunted by humans. So, 
IRU�H[DPSOH��EDGJHUV�PD\�PRUH�HDVLO\�¿W�ZLWKLQ�D�SRSXODU�FRQFHSWLRQ�
of wildlife than feral cats. Wildlife law, on the other hand, is a system 
that must address issues created by the whole range of interaction of 
human interests and control over plants, animals, and fungi—rather 
than either biology or popular perceptions alone—and this contributes 
to the complexity of the existing laws and regulations. 

The Law Commission consultation paper states that it takes a  
wide view of wildlife and includes consideration of wild animals, plants 
and fungi within its scope. However, it generally excludes both agriculture 
DQG� FRPPHUFLDO� ¿VKLQJ� DQG� WKHLU� DVVRFLDWHG� &RPPRQ� )LVKHULHV� DQG�
Common Agricultural Policies. The consultation paper also limits its 
marine focus to territorial waters, but a number of responses made 
the case that the marine extent of the project should be expanded.217 A 

217 See CP No. 206, supra�QRWH����DW�4XHVWLRQ������7KH�ZLOGOLIH�ODZ�UHIRUP�
project considered laws applicable out to 12 nautical miles (NM) from the baseline, 
the territorial waters of England and Wales. Id. at ¶ 1.30 Consequently, the Wildlife 
and Countryside Act 1981, the Conservation of Habitats and Species Regulations 
2010 and the Conservation of Seals Act 1970 are within the scope of the project. 
Outside the scope of the project are the Offshore Marine Conservation Regulations 
2007, SI 2007 No 1842. Responses from consultees such as the Marine Management 
Organisation, the Institute of Ecologists and Environmental Managers, and individual 
environmental consultants, all suggested that the scope of the project should extend 
out to 200NM and unifying all the wildlife species management provisions within 
that reach, including the Offshore Marine Conservation Regulations 2007. [There 
should be a cite here] This would allow for consideration of a single regulatory and 
licensing regime covering the entire marine environment, which might be of particular 
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³VSHFLHV�VSHFL¿F´�DSSURDFK�LV�FHQWUDO�WR�WKH�/DZ�&RPPLVVLRQ¶V�DSSURDFK�
to the wildlife law reform project,218 which generally aligns with the bulk 
RI�H[LVWLQJ�ZLOGOLIH�ODZV��7KLV�UHÀHFWV�QRW�RQO\�WKH�KLVWRULFDO�HPSKDVLV�
placed on the exploitation and control perspectives, but also the decision 
PDGH� WR� GHHPSKDVL]H� WKH� FRQVHUYDWLRQ�HQYLURQPHQWDO� SHUVSHFWLYH� LQ�
this project to the degree that implicates broader issues such as habitat. 

Thus, the Law Commission consultation paper envisions a new 
³VLQJOH� ZLOGOLIH� VWDWXWH� GHDOLQJ� ZLWK� VSHFLHV� VSHFL¿F� SURYLVLRQV� IRU�
wildlife conservation, protection, exploitation and control” and that this 
QHZ�ODZ�ZLOO�³FRQWLQXH�WR�EH�RUJDQL]HG�E\�UHIHUHQFH�WR�LQGLYLGXDO�VSHFLHV�
or groups of species.”219� 7KLV� FRXOG� EH� FKDUDFWHUL]HG� DV� D� WUDGLWLRQDO�
YHUWLFDO�DSSURDFK�WLHG�WR�SDUWLFXODU�LVVXHV�KLVWRULFDOO\�SRVHG�E\�VSHFL¿F�
W\SHV�RI�SODQWV�DQG�DQLPDOV�DV�RSSRVHG�WR�DQ�DUJXDEO\�PRUH�KRUL]RQWDO�
approach that looks at the impact of all types of wildlife upon particular 
human interests. 

7KLV� YHUWLFDO�� VSHFLHV� VSHFL¿F�� DSSURDFK� LV� DOVR� LQÀXHQFHG� E\�
EHLQJ� DQDO\]HG� SULPDULO\� WKURXJK� WKH� OHQV� RI� H[LVWLQJ� OHJLVODWLRQ²
which goes back to the issue of whether the project should primarily 
EH� UHJDUGHG� DV� D� EDFNZDUG�ORRNLQJ� RU� IRUZDUG�ORRNLQJ� H[HUFLVH��
Perpetuating the existing regulatory approach may not be essential to 
maintaining current polices and levels of protection. The alternative 
ZRXOG�EH�WR�DGGUHVV�ZLOGOLIH�LVVXHV�KRUL]RQWDOO\�ZLWK�DQ�LQWHUHVW�EDVHG�
framework as discussed below in connection with possible options for 
structuring the new law. 

The Law Commission notes that under the existing laws and 
regulations some animals, plants or fungi receive more or less protection 
than others simply by virtue of their membership in a particular species. 
This is the case with the legal regime protecting badgers, for example. 
Additionally, some existing legal measures only apply to members of a 
species that are actually in the wild and exclude animals or game being 
bred or reared in captivity whereas other measures would apply to all 
members of a given species.220 

7KXV��WKH�VSHFLHV�VSHFL¿F�DSSURDFK�QHFHVVDULO\�UHVXOWV�LQ�GLIIHUHQW�
treatment purely based upon the category in which the animal, plant 
RU� IXQJL� LV� SODFHG��7KLV� FDWHJRUL]DWLRQ� GHFLVLRQ�PD\� EH� SUREOHPDWLF��
especially at the margins as, for example, when dealing with hybrid 
VSHFLHV²LUUHVSHFWLYH� RI� ZKHWKHU� WKH� K\EULGL]DWLRQ� RFFXUV� ZLWK� RU�
without human intervention. 

use when licensing offshore wind farms, or other offshore installations and activities; 
extending the Protection of Seals Act 1970 out to 200NM; establishing closed seasons 
in the complete marine environment if that were thought necessary in the future; and 
IDFLOLWDWH�KDUPRQL]LQJ�WKH�LQYDVLYH�QRQ�QDWLYH�VSHFLHV¶�IUDPHZRUN�RXW�WR����10�

218 CP No. 206, supra note 2, at ¶ 1.20.
219 Id. DW�3URSRVDOV�����DQG�����
220 Id. at ¶¶ 5.4 to 5.18
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In addition wildlife law introduces a multiplicity of additional 
WHUPV�DQG�GH¿QLWLRQV�RI�ZKDW�PLJKW�EH�³ZLOG�´�³GRPHVWLF�´�³FDSWLYH�´�RU�
³FRQWUROOHG�´�7KHVH�OHJDO�FDWHJRUL]DWLRQV�ZKLFK�IXUWKHU�UH¿QH�VSHFLHV�
VSHFL¿F� UHJXODWLRQ� PD\� QRW� DOZD\V� VXLW� WKHLU� LQWHQGHG� SXUSRVH�� )RU�
example, language and concepts that may work well when dealing with 
animals might be problematic when applied to plants, and even more 
problematic when applied to fungi.221 

³6SHFLHV´�LV�PXFK�PRUH�RI�D�VFLHQWL¿F�WKDQ�OHJDO�FRQFHSW��DQG�
therefore further issues with species based regulatory schemes may be 
FDXVHG�E\�VFLHQWL¿F�GHYHORSPHQWV�LQ�WD[RQRP\��/DZ�W\SLFDOO\�DGDSWV�WR�
change more slowly than science. Not only do concepts such as species 
evolve and change over time, but the legal use of the terms might not be 
scenically accurate. For example, the assumption implicit in many laws 
WKDW�IXQJL�FDQ�EH�WUHDWHG�WKH�VDPH�DV�SODQWV�IDLOV�WR�UHÀHFW�WKH�VFLHQWL¿F�
recognition of fungi as part of an entirely different taxonomic “kingdom” 
with an entirely different biology.222 Accordingly, terms commonly used 
to outline an offence such as “taking,” “planting,” or “disturbing,” or 
even the notion of what constitutes an individual organism in regulatory 
or statutory language may be ill suited to dealing with fungi. This simply 
LOOXVWUDWHV�KRZ�ODZV�EDVHG�XSRQ�QRQ�OHJDO�FRQFHSWV�FDQ�EH�RYHUWDNHQ�E\�
RWKHU�GHYHORSPHQWV²SRVLQJ�QXPHURXV�GUDIWLQJ�GLI¿FXOWLHV��

0RUHRYHU��HPSKDVL]LQJ�WKH�PDQQHU�LQ�ZKLFK�VSHFLHV�DUH�KDQGOHG�
LQ� H[LVWLQJ�ZLOGOLIH� ODZ�DQG� UHJXODWLRQ� FDQ�PLVV� VLJQL¿FDQW� HPHUJLQJ�
developments such as the increasing recognition of the need to address 
wildlife kept as exotic pets223 or cloned, transgenic, or genetically 
PRGL¿HG�RU�HQJLQHHUHG�ÀRUD�DQG�IDXQD�DV�SDUW�RI�WKH�HIIRUW�WR�PDQDJH�
LQYDVLYH�QRQ�QDWLYH�VSHFLHV�224 Grappling with emerging issues such as 

221 See e.g. id. at ¶¶ 8.85 to 8.93.
222 See e.g., R.H. Whittaker, New Concepts of Kingdoms or Organisms. 

(YROXWLRQDU\� UHODWLRQV� DUH� EHWWHU� UHSUHVHQWHG� E\� QHZ� FODVVL¿FDWLRQV� WKDQ� E\� WKH�
traditional two kingdoms, 63 sCienCe 150 (January 1969). 

223 See e.g., .Opportunity or Threat: the Role of the European Union in 
Global Wildlife Trade, TRAFFIC Europe 2007, at 30 (TRAFFIC, an international 
QRQJRYHUQPHQWDO�RUJDQL]DWLRQ�WKDW�PRQLWRUV�ZLOGOLIH�WUDGH��FRQGXFWHG�D�VWXG\�LQ������
which showed the EU was the world’s leading importer of live reptiles); See also 
Convention on Biological Diversity Ad Hoc Technical Expert Group, Addressing 
the Risks Associated with the Introduction of Alien Species as Pets, Aquarium and 
Terrarium Species, and as Live Bait and Live Food,�81(3�&%'�$+7(*�,$6�����
(7 Feb 2011); ENDCAP, Wild Pets in the European Union (3 Oct. 2012), available at 
KWWS���ZZZ�ERUQIUHH�RUJ�XN�¿OHDGPLQ�XVHUBXSORDG�¿OHV�]RRBFKHFN�UHSRUWV�(QGFDSB
:LOGB3HWVB(8B5HSRUWB����B528*+BY���SGI.

224 In June 2012 the European Food Safety Authority launched a public 
FRQVXOWDWLRQ�RQ� WKH�SRVVLEOH�HQYLURQPHQWDO� LPSDFW�RI�JHQHWLFDOO\�PRGL¿HG�DQLPDOV��
which includes their risk of becoming invasive. See, EFSA, Public consultation on 
the draft Guidance Document on the Environmental Risk Assessment of Genetically 
0RGL¿HG� $QLPDOV, available at http://www.efsa.europa.eu/en/consultationsclosed/

http://www.bornfree.org.uk/fileadmin/user_upload/files/zoo_check/reports/Endcap_Wild_Pets_EU_Report_0812_ROUGH_v10.pdf
http://www.bornfree.org.uk/fileadmin/user_upload/files/zoo_check/reports/Endcap_Wild_Pets_EU_Report_0812_ROUGH_v10.pdf
http://www.efsa.europa.eu/en/consultationsclosed/call/120621.htm
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WKRVH� SUHVHQWHG� E\� H[RWLF� SHWV� DQG�*02V� DV� SRWHQWLDO� LQYDVLYH� QRQ�
native species challenges traditional conceptions of wildlife, control/
ownership, and even species. The application of new developments in 
genetic science to plants and animals represents yet a further extension 
of the challenges facing species based regulatory schemes initially posed 
E\�VHOHFWLYH�EUHHGLQJ�DQG�K\EULGL]DWLRQ��7KH�SODQW�ZRUOG�KDV�VWUXJJOHG�
with questions regarding GMOs for a number of years, and they are now 
increasingly an issue with regard to animals as well. One current notable 
example is provided by the pending application in the U.S. for approval 
to patent and market AquaAdvantage® salmon, a genetically engineered 
¿VK� VSHFL¿FDOO\� GHVLJQHG� WR� JURZ� WR�PDUNHW� VL]H� LQ� KDOI� WKH� WLPH� RI�
conventional salmon.225 It is also quite possible that the anticipated EU 
GLUHFWLYH� RQ� LQYDVLYH� QRQ�QDWLYH� VSHFLHV�ZLOO� DGGUHVV� ERWK� WKH� H[RWLF�
pet trade and GMOs in some fashion.226 The Convention on Biological 
Diversity already imposes an international obligation to control or 
HUDGLFDWH�LQYDVLYH�DOLHQ�VSHFLHV��ZKLFK�SRWHQWLDOO\�SRVHV�D�GLUHFW�FRQÀLFW�
between the aims of conserving and preserving biodiversity and the 
welfare interests of animal species deemed to invasive.227

d. Structure for the new wildlife law

Determining how to balance all these competing perspectives 
in structuring a new comprehensive wildlife law will be a challenging 
task for Parliamentary Counsel. It is also inextricably intertwined not 
only with the political process but also with complex issues regarding 
what is appropriate for primary and secondary legislation, the scope of 
JRYHUQPHQW�DXWKRULW\�LQ�D�QRQ�IHGHUDO�V\VWHP��DQG�WKH�UROH�RI�MXGLFLDO�
oversight in the English legal system. 

The Law Commission consultation paper states that the objective 
is to maintain current polices and the levels of protection afforded 
to particular species unless a change is required by EU law.228 What 

call/120621.htm; see also EFSA, Cloning, http://www.efsa.europa.eu/en/topics/topic/
cloning.htm.

225 AquaBounty Technologies, AquaAdvantage Fish, available at http://
ZZZ�DTXDERXQW\�FRP�SURGXFWV�SURGXFWV�����DVS[. The popular press both in the US 
DQG�(XURSH�UHIHUV�WR�WKLV�JHQHWLFDOO\�HQJLQHHUHG�VDOPRQ�DV�WKH�³)UDQNHQ¿VK�´

226 See, Wildlife and Countryside Link, Invasive Non-Native Species Task 
and Finish Group: Update (last updated Oct. 31, 2013), available at http://www.wcl.
org.uk/invasive.asp. 

227 See, Convention on Biological Diversity (1992), Art. 8(h), available at 
KWWS���ZZZ�FEG�LQW�FRQYHQWLRQ�DUWLFOHV�GHIDXOW�VKWPO"D FEG���; Strategic Plan for 
Biodiversity (2010), Aichi Biodiversity Targets, Target 9, available at http://www.cbd.
int/sp/targets/. 

228 Additionally, the provisions of the Hunting Act 2004 are not within the 
scope of the wildlife reform project. CP No. 206, supra note 2 ¶¶ 1.25 to 1.27.

http://www.efsa.europa.eu/en/consultationsclosed/call/120621.htm
http://www.efsa.europa.eu/en/topics/topic/cloning.htm
http://www.efsa.europa.eu/en/topics/topic/cloning.htm
http://www.aquabounty.com/products/products-295.aspx
http://www.aquabounty.com/products/products-295.aspx
http://www.wcl.org.uk/invasive.asp
http://www.wcl.org.uk/invasive.asp
http://www.cbd.int/convention/articles/default.shtml?a=cbd-08
http://www.cbd.int/sp/targets/
http://www.cbd.int/sp/targets/
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LV� HQYLVLRQHG�� KRZHYHU�� LV� PDLQWDLQLQJ� WKH� VSHFLHV�VSHFL¿F� YHUWLFDO�
approach of the existing legislative framework in a new single statute. 
Much of the existing legislation focuses on conduct with respect to 
particular species that should be considered a criminal, particularly 
when failing to properly exercise control over wildlife or interfering 
with another’s right to exploit a wildlife resource. 

7KLV� DSSURDFK� SUHVHQWV� LWV� RZQ� ZHE� RI� GH¿QLWLRQDO� LVVXHV�
regarding the general prohibition at the core of any given offence 
along with various “excuses” from liability in the form of derogations, 
H[FHSWLRQV��GHIHQFHV��DQG�OLFHQVHV��7KH�EURDGHU�WKH�GH¿QLWLRQ�RI�WKH�FRUH�
offence, the more likely it becomes that extensive excuse provisions in 
some form are required. Additionally, the more these excuse provisions 
are required, the more complex the law becomes—which arguably 
DOVR�PDNHV� WKH� ODZ�PRUH� VSHFLDOL]HG� DQG� OHVV� FRPSUHKHQVLEOH� WR� WKH�
regulated public, which is one of the criticisms of the current scheme. 
While it is less likely that extensive excuse provisions are needed with 
QDUURZO\� GH¿QHG� RIIHQFHV�� WKDW� SHUKDSV� SUHVHQWV� D� JUHDWHU� SRVVLELOLW\�
WKDW�UHJXODWRU\�REMHFWLYHV�ZLOO�QRW�EH�DFKLHYHG�GXH�WR�RYHUVLPSOL¿FDWLRQ��

In other words, despite the often repeated maxim that under 
English law everything is permitted that is not expressly prohibited by 
law,229�WKH�GHSHQGHQFH�XSRQ�FULPLQDOL]DWLRQ�LQ�WKH�H[LVWLQJ�IUDPHZRUN�
for wildlife legislation is a classic example of a “stop until I tell you to 
run” regulatory scheme. That is, one which is based upon prohibitions 
accompanied by various excuses from liability for the core offences. 
Such a regulatory scheme is effectively a “top down” set of controls, 
primarily dependent at its core upon legislated predicate offences. 
The Law Commission consultation paper consciously perpetuates 
WKLV� VSHFLHV²VSHFL¿F� YHUWLFDO� DSSURDFK�� DQG� FRQWLQXHV� WR� HPSKDVL]H�
FULPLQDOL]DWLRQ�DW�WKH�FRUH�RI�D�WRS�GRZQ�UHJXODWRU\�VFKHPH�230

Would it not be possible to still meet the objective of maintaining 
current policies and levels of protection with more of a “run until I tell you 
to stop” regulatory scheme? In other words, structuring the new wildlife 
VWDWXWH�DV�D�³ERWWRPV�XS´�UHJXODWRU\�VFKHPH��ZKLFK�PLQLPL]HV�FULPLQDO�
prohibitions. This would also be in line with the Law Commission’s 
earlier exploration the dramatic growth in criminal offences in recent 
\HDUV�� DQG� WKH� OLPLWV� RI� FULPLQDOL]DWLRQ� LQ� LWV� FRQVXOWDWLRQ� SDSHU� RQ�
Criminal Liability in Regulatory Contexts,231 and other commentary 

229 See e.g., Malone v. Comm’r for the Metropolitan Police (no.2) 69 Cr. 
App. R. 168 (Ch. 1979) .

230 CP No. 206, supra�QRWH����FKV�������+RZHYHU�3URSRVDO�����GRHV�VXJJHVW�
that the “full range of civil sanctions” should augment the wildlife offenses outlined in 
the paper. [citation needed]

231 Law Commission of England and Wales, Consultation Paper No. 195; 
Criminal liaBility in regulatory ConteXts (2010).



Good Badger, Bad Badger: The Impact of Perspective  
on Wildlife Law and Policy 91

such as Professor Richard Macrory’s report on Regulatory Justice: 
Making Sanctions Effective.232

7KH�UHVXOW�ZRXOG�EH�D�PRUH�KRUL]RQWDO�V\VWHP��RQH�ZKHUH�WKH�NH\�
factor would be the human interests being pursued rather than the species 
DW�LVVXH��7KH�IRXU�WKHPHV�RU�SHUVSHFWLYHV�LGHQWL¿HG�DW�WKH�RXWVHW�RI�WKH�
Law Commission consultation paper might provide a starting point for 
this interest analysis. For example, the exploitation theme essentially 
deals with issues of controlling access to wildlife resources—primarily 
IRU�WKH�EHQH¿W�RI�ODQGRZQHUV��WKH�FRQWURO�WKHPH�GHDOV�ZLWK�LVVXHV�ZKHUH�
wildlife harms or interferes with other activities—but are not necessarily 
tied to an ownership interest either in land or in the wildlife at issue; the 
conservation theme shifts to a focus on broader societal interests; and 
the welfare theme does not prevent wildlife exploitation but tempers that 
ability with a duty on humans to avoid imposing unnecessary suffering 
on animals. 

Individual licensing would only be required where some level of 
control is required in order to ensure that a proper balance is maintained 
between competing interests (e.g. balancing landowners’ exploiting game, 
and the need to conserve the species or the welfare of the game at issue). 
In essence, the aim would be to create a regulatory management system 
focused on three categories of human behavior, where given actions 
or behaviour are either permitted, licensable, or prohibited,233 and the 
controls would then largely be separated from the species being regulated. 
Commercial transactions affecting these various interests should also be 
factored into the licensing matrix, although this is not a major feature 
of the Law Commission consultation paper. Controls on transactions in 
ZLOGOLIH�RU�ZLOGOLIH�UHODWHG�SURGXFWV�DOUHDG\� LQIXVH�PDQ\�(8�PHDVXUHV�
mentioned above and are central to managing invasive species.

Incorporating a range of administrative control “tools” into a 
OLFHQVLQJ�PDWUL[�DOVR� IDFLOLWDWHV�PDNLQJ� WKH� UHJLPH�PRUH�ÀH[LEOH�DQG�
IRUZDUG�ORRNLQJ��7KDW�LV��WKH�YDULRXV�WRROV�FRXOG�EH�VHOHFWLYHO\�LQYRNHG�
to match the political requirement to maintain current polices and levels 
of protection, but then provide the means to more easily adapt to new 
circumstances when future changes are required, without the need for 
QHZ�OHJLVODWLRQ��2QH�IXUWKHU�DGYDQWDJH�RI�D�KRUL]RQWDO�IRFXV�XSRQ�WKH�
LQWHUHVWV�DW� LVVXH�UDWKHU�WKDQ�VSHFLHV�VSHFL¿F�RIIHQFHV�LV�WKDW�LW�VKRXOG�
PDNH�PDQDJLQJ�LVVXHV�WKDW�FXW�DFURVV�VSHFLHV�OLQHV�HDVLHU�DQG�PLQLPL]H�

232 Richard Macrory, regulatory JustiCe: maKing sanCtions eFFeCtiVe 
(Final Report, November 2006).

233 This three category system envision fewer options than described in the 
consultation paper. See CP No.206, supra�QRWH������������WR������DQG�4XHVWLRQ�������
Tailoring this framework to the needs of particular circumstances or species would 
be accomplished primarily by a listing matrix similar to the one already described in 
Chapter 5 of the Law Commission consultation paper. See id. at ¶¶ 5.50 to 5.59.
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the disruption caused by changes in taxonomy. These would be addressed 
by administrative listing changes and revisions to the matrix. 

7KXV��WKH�IRFXV�RI�WKH�UHJXODWRU\�UHJLPH�ZRXOG�EH�RQ�DI¿UPDWLYH�
statements of licensing requirements rather than providing for criminal 
offences. Licensing requirements would be backed up with administrative 
and civil sanctions with criminal sanctions used only for behaviour that 
is always proscribed or abusive violations of the regulatory regime. 

This obviously represents a much greater change in the regulatory 
approach than presently envisioned and would require a great deal more 
work and thought to match the detail found in the existing regime and 
WKH� FXUUHQW� DSSURDFK� UHÀHFWHG� LQ� WKH� /DZ� &RPPLVVLRQ� FRQVXOWDWLRQ�
paper. But it might also serve as a creative new approach to managing 
wildlife regulation in England and Wales.

V. conclusion

Since the 19th� FHQWXU\�� LQGXVWULDOL]DWLRQ� KDV� OHG� WR� D� PRUH�
urban society. Moreover, in more recent years the shift has been from 
XUEDQL]DWLRQ�WR�VXEXUEDQ�VSUDZO��7KLV�KDV�FKDQJHG�WKH�ZD\�ZH�SHUFHLYH�
and relate to animals. 

In the early years of the conservation and environmental 
movements the task was to protect and restore animals, birds, and other 
species that were at risk and create habitats where they would survive and 
thrive. In the U.K., and also in the US and many other countries, these 
efforts often focused on species attractive to sport hunters, but habitat 
restoration and preservation helps other species—such as the badgers—
as well. While wildlife managers were focusing on maintaining healthy 
populations, animal welfare and protection advocates were becoming 
increasingly active and successful in protecting a wide variety of animals 
from human interference or harm. Simultaneously, large segments of a 
rapidly growing general population are increasingly becoming separated 
from the natural environment and wildlife. However, the green belts, 
parks, preserves, suburbs, and the sprawl which are very much part of 
modern life are creating new habitats which attract and support a wide 
range of wildlife. This creates an unprecedented new dynamic where 
ZLOGOLIH�LV�LQFUHDVLQJO\�OLNHO\�WR�FRPH�LQWR�FRQWDFW��LI�QRW�FRQÀLFW��ZLWK�
humans at a time when people’s general familiarity and tolerance for 
wildlife outside of a controlled environment may be declining.

Farmers may see badgers as a threat to their livestock and their 
way of life, and as pests to be eliminated. Animal advocates may see 
badgers as scapegoats for other problems and seek to prevent or avoid 
unnecessary suffering for the animals. The general public, however, may 
¿QG�WKDW�LW�LV�RQH�WKLQJ�WR�DGPLUH�EDGJHUV�LQ�WKH�IRUHVW��RQ�WHOHYLVLRQ��LQ�
movies, or in children’s books, and yet altogether another thing when 
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one’s garden has been dug up. Thus, apart from advocates directly 
concerned with the issues, for many “wildlife” may be more of an 
abstract concept—and the ambivalence of not being comfortable with 
wildlife encounters yet also being troubled by wildlife control efforts. 

This creates a conundrum for advocates, policy makers, 
and legislators in democratically elected governments because, as 
commentators have noted, it “is a formidable task [to get the balance 
ULJKW@� IRU� D� VXEXUEDQL]HG� KXPDQ� SRSXODWLRQ� WKDW� LV� JHQHUDOO\� SRRUO\�
informed about nature and wildlife dynamics and is largely opposed to 
the most ready means of wildlife regulation: hunting and trapping.”234 
Whether it is the badger cull, controlling deer overpopulation, 
maintaining feral cats, or the much wider task of wildlife law reform, 
HIIHFWLYHO\�DGGUHVVLQJ�WKH�LVVXHV�UHTXLUHV�OHVV�IRFXV�RQ�ZKHWKHU�VSHFL¿F�
animal species are “good” or “bad,” and more attention broader question 
of how to properly address human relationships and interactions with all 
forms of wildlife. Getting that balance right and addressing each of the 
various perspectives is the challenge for wildlife management, reform, 
and legislation for the coming century.

234� 'DYLG�5��)RVWHU��*OHQQ�0RW]NLQ��'HEUD�%HUQDUGRV��DQG�-DPHV�&DUGR]D��
Wildlife Dynamics In The Changing New England Landscape, 29 Journal oF 
Biogeography 1337, 1351 (2002).
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enVironmental and animal ethics:  
northeast wolf reintroduction

reed elizaBeth loder*

i. introduction

a. An Imaginary Dialogue

It is lunchtime at a conference on conservation biology focused 
RQ� PDQDJLQJ� ZLOGOLIH� WKDW� RYHUSRSXODWHV� D� UHJLRQ�� 7KH� RSHQ�VHDWHG� 
event follows a session on hunting delisted wolves in the Western states 
where they have recovered since being successfully introduced into 
the greater Yellowstone Park region and Central Idaho. At the table is  
$OLFH�$GYRFDWH�� ZKR� YROXQWHHUV� IRU� DQ� DQLPDO� ZHOIDUH� RUJDQL]DWLRQ��
Carrie Conservationist, a state wildlife biologist, and Peter Pluralist, an  
DFDGHPLF�SKLORVRSKHU�LQ�WKH�¿HOG�RI�HQYLURQPHQWDO�HWKLFV�

Alice breaks the ice: “It’s just wrong to kill these animals. We 
brought them back only to kill them later. They simply want to live and 
raise young. Hunters will wound them and leave them to suffer. We 
should just leave them alone, especially after what we put their ances�
tors through. Now even seven descendants of the original Yellowstone 
research wolves are dead!1”

Carrie looks indulgently at Alice. “No one wants to hurt wolves. 
If humans hadn’t messed up the environment to begin with, we wouldn’t 
have had to restore them. They have long exceeded recovery goals—the 
main purpose of protecting species. The government can’t break its prom�
ise to the ranchers and farmers who opposed bringing wolves back. That 
ZRXOG�PDNH�IXWXUH�UHVWRUDWLRQV�SROLWLFDOO\�LPSRVVLEOH��%HVLGHV��HYHU\� 
one knew from the start that they’d have to be carefully managed, even 
forever. Wolf control was in the cards right from the beginning.”

 Professor of Law, Vermont Law School. The author would like to thank 
Andrew Fowler for his helpful work on footnote references.

1 Nate Schweber, Research Animals Lost in Wolf Hunts Near Yellowstone, 
N.Y. TIMES (Nov. 26, 2012), available at http://green.blogs.nytimes.com/2012/11/28/
research�DQLPDOV�ORVW�LQ�ZROI�KXQWV�QHDU�\HOORZVWRQH�".

http://green.blogs.nytimes.com/2012/11/28/research
http://green.blogs.nytimes.com/2012/11/28/research
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“You mean wolf killing,” Alice interrupts. 
6OLJKWO\�SHHYLVKO\��&DUULH�¿QLVKHV��³7KLV�LV�JRRG�IRU�WKH�VSHFLHV��

humans, and the entire ecosystem. Letting them overpopulate will even�
tually result in their own demise. Because of wolves, elk are stronger 
and vegetation has improved for birds. This has been a great victory. 
The need to hunt some animals is a worthwhile cost and the best way to 
preserve ecological health.”

Alice responds, “You would never say that about overpopulated 
humans. People think they are so superior that they should control ev�
erything in nature.” 

“Humans are part of nature, too. They’re also animals,” Carrie 
responds with a trace of condescension.

Sensing rising tension, Peter offers, “We don’t have to kill the 
wolves or leave them to overpopulate. We can control populations 
through birth control. There are ways to do this through food and phar�
PDFHXWLFDO�GDUW�JXQV��7KHUH¶V�UHDOO\�QR�FRQÀLFW�KHUH�WKDW�FDQ¶W�EH�¿[HG��
We could even remove some excess wolves from the West and relocate 
them to the Northeast where wolves are gone and people want them 
back.”

In unison, Alice and Carrie glance skeptically at Peter. Carrie 
said, “That wouldn’t work. They’re not even the right species.”

Peter retorted, “That remains to be seen.”

b. Perspectives in Tension 

Many conservation issues replicate the dialogue on wolf rein�
troduction and its aftermath. Particular examples of resistant tension 
include: developing land for ridgeline wind power that results in bat 
and avian mortality or interferes with animal migration corridors and 
seasonal food sources,2 expending resources to cleanse soiled birds in 
the Gulf of Mexico of oil or other contaminants where effectiveness and 
long term avian survival are weak,3 capturing the last of extremely en�
dangered animals like red wolves or frogs for captive breeding despite 
slim prospects of successful reintegration into the wild,4 or culling prey 

2� 5HHG�(OL]DEHWK�/RGHU��Breath of Life: Ethical Wind Power and Wildlife, 10 
97��-��(197¶/��/���������������������

3 Clare Sestanovich, Oiled Birds: To Clean or Euthanize, ForeignpoliCy.Com 
(June 11, 2010, 12:55 PM) KWWS���EORJ�IRUHLJQSROLF\�FRP�SRVWV������������VRPHB
H[SHUWVBUHFRPPHQGBHXWKDQL]LQJBRLOBGDPDJHGBELUGVBLQBJXOI.

4 When red wolves in the Southeast numbered only fourteen known animals, 
the remaining wolves became subject to captive breeding, with the intention of releasing 
bred animals into the wild. Red Wolf Recovery Program, u.s. Fish and wildliFe serV., 
http://www.fws.gov/redwolf/ (last updated Mar. 25, 2014). Some species of threatened 
or endangered frogs are also the subjects of captive breeding programs. Richard A. 
*ULI¿WKV�	�/LVVHWWH�3DYDMHDX��Captive Breeding, Reintroduction, and the Conservation 

ForeignPolicy.com
http://blog.foreignpolicy.com/posts/2010/06/11/some_experts_recommend_euthanizing_oil_damaged_birds_in_gulf
http://blog.foreignpolicy.com/posts/2010/06/11/some_experts_recommend_euthanizing_oil_damaged_birds_in_gulf
http://www.fws.gov/redwolf
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animals to maintain viable relationships between predator and prey.5 All 
RI� WKHVH�TXHVWLRQV�UHÀHFW� WHQVLRQV�EHWZHHQ�DQLPDO�DQG�HQYLURQPHQWDO�
HWKLFV�WKDW�KDYH�QRW�GLVVROYHG�GHVSLWH�DWWHPSWV�WR�³PDUU\´�WKH�³¿HOGV�´6 
Environmentalists tend to adopt a holistic perspective that sometimes 
supports deliberate or foreseeable harms to individual animals to pro�
mote species, populations, and ecosystems, whereas animal ethicists 
SODFH�LQGLYLGXDOV�¿UVW��

Although the two perspectives can often be “complementary,”7 
DQG�LQWUDFWDEOH�FRQÀLFWV�RI�SHUVSHFWLYH�FDQ�EH�UHGXFHG��GLVVRQDQFH�SHU�
sists in hard cases. Like gestalt shifts in perception, conservation biolo�
gists focus on wholes and animal ethicists on individuals, but each can 
DGRSW�WKH�SHUVSHFWLYH�RI�WKH�RWKHU�WR�PXWXDO�EHQH¿W�HYHQ�LQ�FDVHV�ZKHUH�
the values on one side must give. Deliberate attention to the contrasting 
perspective allows consideration, and sometimes accommodation, of 
the other point of view. This can open a window to broader consensus 
and better policy, but not always, despite the claims of pluralists who 
believe that reconciliation is almost always possible. 

Because of the highly contextual nature of these tensions, a 
“case study” examining a particular factual context is most useful. I 
shall focus here on the proposal, now suspended, to restore wolves to 
the role of top predator in the Northeastern region of the United States.8 
For comparative guidance, I draw on the historical reintroduction of 
gray wolves to the West that began in 1995 in Yellowstone National 
Park and Northern Idaho (“Yellowstone project”), widely believed to be 
a remarkable ecological success story.9 

of Amphibians, 22 ConserVation Biology ����� ������� �������� 6XFK� SURJUDPV� DUH�
controversial because of habitat loss, genetic depression, high costs, the need for long 
term monitoring, and sometimes needed cooperation of local people. Id. at 853. 

5 See gary Varner, in nature’s interests? interests, animal rights, and 
enVironmental ethiCs����������������MXVWLI\LQJ�KXQWLQJ�RI�RYHUSRSXODWHG�DQLPDOV��

6 Mary Anne Warren, The Rights of the Non-Human World, in the animal 
rights/enVironmental ethiCs deBate: the enVironmental perspeCtiVe 185, 186 
(Eugene C. Hargrove ed., 1992). 

7 Id. at 205.
8 In 1992 the Fish and Wildlife Service issued a Northeast Timber Wolf 

Recovery Plan identifying portions of New England and New York as potential 
restoration areas: the Adirondack Forest Preserve; areas of Eastern Maine, and 
Western Maine and adjacent New Hampshire. u.s. Fish and wildliFe serV., reCoVery 
3/$1�)25�7+(�($67(51�7,0%(5�:2/)������í��� ������, available at http://www.fws.
JRY�PLGZHVW�ZROI�DERXWZROYHV�SGI�JUZRBUHFRYSODQ�SGI (last visited Apr. 9, 2014) 
[hereinafter reCoVery plan].

9 See Service Proposes to Return Management and Protection of Gray 
Wolves to State Wildlife Professionals Following Successful Recovery Efforts, u.s. 
Fish and wildliFe serV. (June 7, 2013), http://www.fws.gov/home/newsroom/
serviceproposesgraywolvesNR06072013.html; Cf. Jim Dutcher, Jamie Dutcher & 
Garrick Dutcher, Don’t Forsake the Gray Wolf, n.y. times (June 7, 2013), available at 
KWWS���ZZZ�Q\WLPHV�FRP������������RSLQLRQ�GRQW�IRUVDNH�WKH�JUD\�ZROI�KWPO"BU �.

http://www.fws.gov/midwest/wolf/aboutwolves/pdf/grwo_recovplan.pdf
http://www.fws.gov/midwest/wolf/aboutwolves/pdf/grwo_recovplan.pdf
http://www.fws.gov/home/newsroom/serviceproposesgraywolvesNR06072013.html
http://www.fws.gov/home/newsroom/serviceproposesgraywolvesNR06072013.html
http://www.nytimes.com/2013/06/08/opinion/dont-forsake-the-gray-wolf.html?_r=0
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Species restorations appropriately take a holistic perspective, 
with populations, species, habitats, and ecosystems the primary units 
RI� FRQFHUQ��5HVWRUDWLRQ�SURSRQHQWV� DFFHSW�SUHGLFWDEOH� DQG� VLJQL¿FDQW�
harms to the individual animals trapped, collared, transported and accli�
mated to the new environment, as well as to some animals left behind 
in the source location and those encountered in the new place. Although 
VXFK� ULVNV�� LQFOXGLQJ� VLJQL¿FDQW�PRUWDOLW\�� VRPHWLPHV� VXSSRUW� IUDJLOH�
holistic values, the conservationist perspective disregards individual 
animal ethics in the name of ecological improvements. In contemplat�
ing restorations, conservation biologists, government agency represen�
tatives, and policy analysts should consider directly the interests of in�
dividual animals, holding open the possibility that animal welfare might 
outweigh holistic goals.10 After ethically examining the rationales for 
wolf restoration in the Northeast, I conclude that animal welfare con�
cerns should stop the project. 

Despite the contextual nature of this examination, I offer some 
ethical guidelines for other predator restorations where group and in�
dividual perspectives chafe. I identify relevant ethical criteria to guide 
decisions on when promoting species, population, and systems justify 
invasive reintroductions. I hope to promote dialogue between environ�
mental and animal ethicists that might affect conservation thinking and 
policies.

ii. theoretical Background tensions

(QYLURQPHQWDO� (WKLFV� DV� D� ³¿HOG´� RI� $QJOR�$PHULFDQ� SUR�
IHVVLRQDO�SKLORVRSK\�HPHUJHG�URXJKO\� WKH� WLPH�RI� WKH�¿UVW�(DUWK�'D\�
(1970), as the public became conscious of environmental damage.11 
Initial debate centered on the adequacy of conventional “Western” eth�
ics, with its emphasis on individual humans, to address environmental 
problems.12 Was environmental ethics a new application and extension 
of ethics generally, or was it something new because of the importance 
of collective ideas like species and systems? By the time this question 
VSDUNHG�GHEDWH��SKLORVRSKHUV�DQG�DFWLYLVWV�KDG�DOUHDG\�EHJXQ�WR�UH�H[�
DPLQH�WKH�KXPDQ�UHODWLRQVKLS�WR�QRQ�KXPDQ�DQLPDOV�GRPHVWLFDWHG�IRU�

10 See Ben A. Minteer & James P. Collins, Ecological Ethics: Building a New 
Tool Kit for Ecologists and Biodiversity Managers, in the animal ethiCs reader, 
����������������G�HG����6XVDQ�-��$UPVWURQJ�	�5LFKDUG�*��%RW]OHU�HGV���������

11 See A Very Brief History of the Origins of Environmental Ethics for the 
Novice, the Ctr. For enVtl. philosophy, http://www.cep.unt.edu/novice.html.

12 See Richard Routley (Sylvan), Is there a Need for a New, an Environmental, 
Ethic? in enVironmental philosophy From animal rights to radiCal eCology 12, 
��������0LFKDHO�(��=LPPHUPDQ�HW�DO��HGV����������DUJXLQJ�IRU�QHZ�HWKLF�GHDOLQJ�ZLWK�
human relationship to nature).

http://www.cep.unt.edu/novice.html
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human purposes.13 In this, traditional ethical individualism was intact, 
with emphasis on the rights of creatures who were “experiencing sub�
jects of a life,” originating “animal rights,”14�RU�WKH�LQWHUHVWV�RI�QRQ�KX�
man animals who were “sentient” and could experience pain and plea�
sure, generating “animal welfare.”15 

The new cadre of environmental ethicists eschewed the individ�
ualism of animal ethics, reviving Aldo Leopold’s “land ethic” from the 
1940s.16 Leopold had boldly insisted that ethics must expand to the en�
WLUH�FRPPXQLW\�RI�OLIH�LQ�ZKLFK�OLYLQJ�WKLQJV�DUH�LQWHU�UHODWHG�DQG�GHSHQG�
on each other for survival: “The land ethic simply enlarges the bound�
aries of the community to include soils, waters, plants, and animals, or 
collectively: the land.”17 Leopold’s extension of Western ethics to the 
environment gave him a “prophet” label, although he was an outsider 
to academic philosophy. His ethic shifted both the scope and subjects of 
HWKLFDO�FRQFHUQ�WR�HFRORJLFDO�FRPPXQLWLHV�DQG�WKH�QRQ�KXPDQ�ZRUOG�18 
/HRSROG�HPSKDVL]HG�KROLVWLF�FRQFHSWV�OLNH�HFRORJLFDO�KHDOWK�19 the “en�
ergy circuit,”20 and the “land” itself.21 Leopold’s professions of forester 
and wildlife manager probably explain this emphasis on ecology,22 and 
Leopold became a vanguard of holism in the new environmental ethics.

Thus diverged animal and environmental ethics. Some of the 
split was explicit. J. Baird Callicott, probably the recent environmental 
ethicist most aligned with Leopold’s holism, proclaimed division of the 
WZR�¿HOGV�23 Like trains passing in the night, animal and environmental 
movements followed parallel tracks, with separate advocacy in politics 

13 See Eugene C. Hargrove, Foundations of Wildlife Protection Attitudes, in 
the animal rights/enVironmental ethiCs deBate (Eugene C. Hargrove ed., 1992) 
(describing changing attitudes toward animal treatment in the nineteenth century).

14 Tom Regan, The Radical Egalitarian Case for Animal Rights, in 
enVironmental ethiCs: readings in theory and appliCation�� ���� ��í��� �/RXLV� 3��
Pojman & Paul Pojman eds., 6th ed. 2012) [hereinafter Radical Egalitarian].

15 Peter Singer, A Utilitarian Defense of Animal Liberation, in enVironmental 
ethiCs readings in theory and appliCation 71, 75 (Louis P. Pojman & Paul Pojman 
eds., 6th ed. 2012).

16 See the Ctr. For enVtl. philosophy, supra note 11 (mentioning Sierra 
Club republication of Leopold’s Land Ethic).

17 aldo leopold, a sand County almanaC 239 (1970).
18 Id. at 258 (noting the human “responsibility for the health of the land”).
19 Id.
20 Id. at 255.
21 See id.�DW������GHVFULELQJ�ODQG�DV�D�³IRXQWDLQ�RI�HQHUJ\�ÀRZLQJ�WKURXJK�D�

circuit of soils, plants, and animals”).
22 See, e.g., J. Baird CalliCott, in deFense oF the land ethiC: essays in 

enVironmental philosophy 5 (1989) [hereinafter in deFense].
23 J. Baird Callicott, Animal Liberation: A Triangular Affair, in CalliCott, in 

deFense, supra note 22, at 15, 18, 36 (distinguishing animal and environmental ethics 
in vision and application).
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and policy. Seeing practical advantages of reunion, some philosophers, 
including Callicott himself, tried to heal the rift. Callicott softened his 
SRVLWLRQ�E\�UHFRJQL]LQJ�VKDUHG�IRXQGDWLRQV�RI�WKH�WZR�³¿HOGV�´24 

In this, Callicott acknowledged a debt to Mary Midgley, who 
had tackled the split at a theoretical level. Midgley argued that common 
evolutionary processes, shared biological materials of all life, and long�
standing association of humans and animals in “mixed communities” 
across history and cultures, invited integration of ecological and animal 
perspectives.25 Others have also made claims that the theoretical differ�
ences do not matter practically to results,26 that plural ethics address dif�
IHUHQW�TXHVWLRQV�DQG�WKXV�GR�QRW�FRQÀLFW�27 and that no single approach 
LV�VXI¿FLHQW�28 While moves toward cohesion are helpful, they have not 
offered much guidance for resolving tensions in particular cases. At�
tempts at reconciliation have tended to adopt controversial theoretical 
DVVXPSWLRQV�WKDW�VXSSUHVV�WKH�WHQVLRQV��,�FRQVLGHU�UHVLVWDQW�FRQÀLFWV�EH�
tween animal and environmental ethics and suggest factors for deciding 
which values should predominate in particular contexts. 

iii.  reintroduction of wolVes into their  
historical range 

a. Northeastern Wolf Reintroduction: Background

Following fanfare yet lingering adversity over restoring gray 
wolves into the Yellowstone National Park region and Central Idaho near 
the turn of the millennium,29 attention turned to the Northeastern Unit�
ed States.30 Not unlike the Yellowstone region before reintroduction, the 

24 J. Baird Callicott, Animal Liberation and Environmental Ethics: Back 
Together Again, in CalliCott, in deFense, supra note 22, at 49, 55 (seeking “common 
FDXVH�´�UHFRJQL]LQJ�YDOXH�RI�FRPSURPLVH��DQG�¿QGLQJ�VKDUHG�³ELR�VRFLDO´�IRXQGDWLRQV��

25 mary midgley, animals and why they matter 112 (1983); see also 
Mary Midgley, The Mixed Community, in the animal rights/enVironmental ethiCs 
deBate: the enVironmental perspeCtiVe 211, 213, 220 (Eugene C. Hargrove ed., 
1992) (describing long history of human and animal associations and human capacity 
to extend sympathy beyond one’s group). 

26 See, e.g., Bryan g. norton, toward unity among enVironmentalists 
����������������SURSRVLQJ�³FRQYHUJHQFH�K\SRWKHVLV´�WKDW�YLHZV�RQ�HFRORJLFDO�SROLF\�
converge despite differences on underlying values).

27 See, e.g., lawrenCe m. hinman, a pluralist approaCh to moral theory, 
(2d ed. 1998) (answering different, not competing, questions).

28 See, e.g., Anthony Weston, Before Environmental Ethics, in enVironmental 
pragmatism��������������/LJKW�	�(ULF�.DW]�HGV����������DUJXLQJ�WKDW�HQYLURQPHQWDO�
ethics is in “originary stage” that should resist univocal explanations).

29 Supra note 9.
30 See reCoVery plan, supra�QRWH����1RUWKHDVW�LGHQWL¿HG�DV�RQH�UHJLRQ��
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1RUWKHDVW�KDG�QRW�KDUERUHG�ZROYHV�VLQFH�WKH�PLG�WZHQWLHWK�FHQWXU\�31 The 
Endangered Species Act of 1973 (ESA) required the Department of the 
Interior, through the Fish and Wildlife Service (FWS), to formulate Res�
toration Plans that would address feasibility of restoring species listed as 
“endangered” to their former range.32 Experts believed that a subspecies 
RI�JUD\�ZROI�KDG�URDPHG�WKH�1RUWKHDVW�LQ�SUH�FRORQLDO�WLPHV�33 Studies of 
the region covered many factors, including ecological suitability of hab�
itat and prey, public opinion, receptivity of State governments, economic 
and cultural impacts on people of the area, and costs. 

Research determined that the New England states of Maine and 
New Hampshire had enough prey and space for pack territories to sup�
port viable wolf populations.34 Large areas of Maine had ample moose, 
ZKLWH�WDLOHG�GHHU��DQG�EHDYHU� WR�VXVWDLQ�ZROYHV��DQG�FRQWLJXRXV�KDEL�
tat connected Maine with portions of New Hampshire.35 Researchers 
DOVR� LGHQWL¿HG� WKH� 1RUWKHDVW� .LQJGRP� RI�9HUPRQW� DQG� SDUWV� RI� WKH� 
Adirondacks in New York as able to support smaller numbers of 
wolves.36 Studies also concluded that wolves were not likely to travel 
on their own from Canada to the Northeast because of various nat�
ural and human “barriers,” such as long travel distances, patches of 
KXPDQ�GHYHORSPHQW��KLJKZD\V��XQIUR]HQ�ZDWHUZD\V�� UDLOURDG� WUDFNV��
and Canadian hunters.37 Large swaths of farmland and towns in South�
HUQ�2QWDULR�ZRXOG�EULQJ�ZROYHV�PRYLQJ�VRXWKZDUG�LQWR�FRQÀLFWV�ZLWK�
humans, several large highway systems would cause wolf mortality 
from automobiles, and the Saint Lawrence Seaway would not provide 
a winter corridor because ice was broken to accommodate commercial 
navigation.38 

Professionals also conducted polls and surveys of public opinion, 
with the funding and assistance of Defenders of Wildlife, an environ�

31 Bill McKibben, Human Restoration, in the return oF the wolF: 
reFleCtions on the Future oF wolVes in the northeast (John Elder, ed., 2000).

32 Endangered Species Act of 1973 [hereinafter ESA], 16 USC § 1531 et 
seq.; id. DW��������I���ZROI�¿UVW�VSHFLHV�OLVWHG�DV�³HQGDQJHUHG´��

33 reCoVery plan, supra note 8, at 58 (mapping the former territory of the 
Timber Wolf in the Northeast).

34 Maine turned out to be the most promising candidate in terms of available 
KDELWDW�� ZLWK� DERXW� KDOI� WKH� VWDWH� LGHQWL¿HG� DV� SRWHQWLDO� KDELWDW�� EXW� SDUWV� RI� 1HZ�
Hampshire and Vermont also were suitable for smaller populations. See, e.g., David J. 
Mladenoff and Theodore A. Sickley, Assessing Potential Gray Wolf Restoration in the 
Northeastern United States: A Spatial Prediction of Favorable Habitat and Potential 
Population Levels, 62 J. wildliFe mgmt.�����í���������

35 Id.
36 Id. at 5. Harsh Adirondack winters and dense forestation raised doubts 

DERXW�WKH�DYDLODELOLW\�RI�ZKLWH�WDLOHG�GHHU�DV�SUH\�
37 See, e.g., Adrian F. Wydeven et al., The Potential for Wolf Recovery in 

the Northeastern United States via Dispersal from Southeastern Canada, 26 wildliFe 
soC’y Bulletin���������í����������

38 Id.
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mental advocacy group devoted to endangered species, with wolf resto�
ration a signature issue.39 Although some Adirondack residents opposed 
reintroduction,40 overall sentiment solidly favored bringing wolves back 
to the area.41 Upon study of the above factors, the FWS Restoration Plan 
for reintroducing wolves to the Northeast seemed closer to fruition.42

Subsequently these plans unraveled and are now at least tem�
porarily suspended. Taxonomic controversy has blurred the species 
identity of the wolf that once inhabited the Northeast.43 Some wildlife 
biologists who studied the genetics of wolves recently concluded that 
the historical wolf of the region was not, after all, a subspecies of gray 
wolf, but instead a separate species in its own right that evolved genet�
LFDOO\�WKURXJK�UHG�ZROI�DQG�FR\RWH�K\EULGL]DWLRQ�44 Following the rec�
ommendation of its agency experts, FWS issued a Proposal for change 
in Northeastern wolf status in May of 2011.45 The Proposal declared 
the historical Northeastern wolf to be the separate species Canis lyc-
aon, not a subspecies of gray wolf, Canis lupus, as the Recovery Plan 
had stated.46 The implication of this new designation was that wolves in 
the Northeast would not be protected under the ESA unless biological 

39 Rodger Schlickeisen, Overcoming Cultural Barriers to Wolf Reintroduction, 
in wolVes and human Communities: Biology, politiCs, and ethiCs 61, 63 (Virginia 
A. Sharpe, Byran Norton, and Strachan Donnelly eds., 2001) [hereinafter wolVes and 
human] (reporting increasing public support for wolf reintroduction).

40 See. e.g., Richard W. Sage, Jr., Wolves in the Adirondacks? Perspectives 
from the Heart of the Adirondack Park, in wolVes and human, supra note 39, at 
������ �GHVFULELQJ� ORFDO�PLVWUXVW�� HFRQRPLF� KDUGVKLS�� DQG� DSSUHKHQVLRQV� DERXW� ORVW�
autonomy).

41 See, e.g., Nina Fascione and Stephen R. Kendrot, Facilitating Citizen 
Participation in Adirondack Wolf Recovery, in wolVes and human, supra note 39, at 
51, 53 (describing positive results of 1996 survey nationally, in New England, and in 
the Adirondacks).

42 reCoVery plan, supra note 8.
43 See, e.g., Letter from Christopher A. Amato, Assistant Comm’r, N.Y. 

6WDWH�'HSW��RI�(QY¶O�&RQVHUYDWLRQ��2I¿FH�RI�1DWXUDO�5HV���WR�WKH�'LY��RI�3ROLF\�DQG�
Directives Mgmt., U.S. Fish and Wildlife Serv. (June 30, 2011), available at http://
prfamerica.org/images/pdfs/GrayWolfLetter.pdf (arguing that the FWS view that 
Canis lupus never inhabited the Northeast is erroneous).

44 See, e.g., Christopher J. Kyle et al., Genetic Nature of Eastern Wolves: 
Past, Present, and Future, 7 ConserVation genetiCs 273, 278 (2006) (arguing for 
separate species as historical inhabitant); Dan Vergano, Eastern Wolves Howl for 
Recognition, usa today, Nov. 17, 2012, http://www.usatoday.com/story/tech/
FROXPQLVW�YHUJDQR������������HDVWHUQ�ZROI�VSHFLHV���������.

45 See Endangered and Threatened Wildlife and Plants; Proposed Rule to 
Revise the List of Endangered and Threatened Wildlife for the Gray Wolf (Canis 
lupus) in the Eastern United States, Initiation of Status Reviews for the Gray Wolf and 
for the Eastern Wolf (Canis lycaon), 76 Fed. Reg. 26,086 (proposed May 5, 2011) (to 
EH�FRGL¿HG�DW����&�)�5��SW������>KHUHLQDIWHU����)HG��5HJ��������@�

46 Id.

http://prfamerica.org/images/pdfs/GrayWolfLetter.pdf
http://prfamerica.org/images/pdfs/GrayWolfLetter.pdf
http://www.usatoday.com/story/tech/columnist/vergano/2012/11/17/eastern-wolf-species/1709453/
http://www.usatoday.com/story/tech/columnist/vergano/2012/11/17/eastern-wolf-species/1709453/
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assessment eventually determined that the separate species warranted 
listing.47 As required, FWS initiated a public comment period following 
LWV�3URSRVDO��ZKLFK�KDG� WR�EH�H[WHQGHG� WR�DFFRPPRGDWH� WKH�ÀXUU\�RI�
RSSRVLQJ�YLHZV�IURP�ZLOGOLIH�H[SHUWV�DQG�RI¿FLDOV��LQFOXGLQJ�WKH�1HZ�
York Department of Natural Resources.48 Despite considerable scien�
WL¿F�RSLQLRQ�GLVSHOOLQJ�WKH�VHSDUDWH�VSHFLHV�K\SRWKHVLV�LQ�IDYRU�RI�WKH�
longstanding gray wolf subspecies identity,49 FWS reiterated the Canis 
lycaon designation in its even more controversial June 2013 Proposal 
WR�GHOLVW�DOO�JUD\�ZROYHV�WKURXJKRXW�WKH�ORZHU�IRUW\�HLJKW�8QLWHG�6WDWHV��
except for the Southwestern subspecies of Canis lupus baileyi.50 Thus 
Northeastern wolf reintroduction languishes pending further airing of 
the taxonomic issue, more opportunity to assess the ecological status of 
the possibly separate species, and comments and probable litigation on 
the overall delisting Proposal.51

b.  Yellowstone Region Wolf Reintroduction:  
A Comparative Model

i. Learning from the past 

Although the ethics of relocating wolves to the Northeast is the 
case study of focus, it is necessary to consider the historical reintro�
duction of gray wolves (Canis lupus) into Yellowstone National Park 
and the greater Yellowstone ecosystem extending into Central Idaho  
(“Yellowstone project”). Besides ecological accomplishments, that en�
deavor has provided extensive information relevant to predator reintro�
ductions generally, and especially of wolves. I shall remind readers of 
the history of Yellowstone restoration and compare conditions in the 
West to the Northeast. Despite variations, the history of the Western 
wolf project affects the ethics of any future restoration. 

47 See id.
48 See Letter from Christopher A. Amato, supra note 43 (commenting on 

FWS’ view that Canis lupus never inhabited the Northeast).
49 Id.�DW�����
50 Endangered and Threatened Wildlife and Plants; Removing the Gray Wolf 

(Canis lupus) from the List of Endangered and Threatened Wildlife and Maintaining 
Protections for the Mexican Wolf (Canis lupus baileyi) by Listing It as Endangered, 
���)HG��5HJ������������������SURSRVHG�-XQH������������WR�EH�FRGL¿HG�DW����&�)�5��SW��
17) [hereinafter 78 Fed. Reg. 35,664].

51 See id. 'HVSLWH�RQJRLQJ� VFLHQWL¿F�GHEDWH� UDLVLQJ�GRXEWV� DERXW� WKH�):6�
conclusion, the Northeastern Wolf would fare better as a separate species Canis 
lycaon�WKDQ�XQGHU�WKH������FODVVL¿FDWLRQ�RI�LW�DV�D�VXEVSHFLHV�RI�JUD\�ZROI�LI�WKH�):6�
Proposal to delist gray wolves stands. This is because the status of Canis lycaon is still 
uncertain, and FWS could extend protection and prepare a Recovery Plan should it 
determine that the separate species needs protection. Id.�DW������������
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After years of information gathering, careful planning, and legal 
and political wrangling, in 1995 the Department of Interior reintroduced 
gray wolves into Western ecosystems that had previously included these 
“top predators” before humans extirpated them in the new twentieth 
century.52 Except for part of Minnesota where gray wolves were listed 
as “threatened,” gray wolves were “endangered” in all areas of their for�
PHU�UDQJH�LQ�WKH�ORZHU�IRUW\�HLJKW�VWDWHV�53 The Yellowstone project gen�
erated intense political and legal controversy,54 large economic cost,55 
and surprising time to launch (about twenty years).56 Yet the project met 
the biological goal of establishing viable packs sooner than anyone an�
ticipated,57� DQG� WKH� ORQJHU�WHUP� HFRORJLFDO� UHVXOWV� RI� WKH� HQGHDYRU� RQ�
biodiversity, soils, and vegetation, are heartening.58

 In evaluating the Yellowstone project from its conception, to 
inception, to aftermath, I found no discussion of the effect on individual 
animals as a factor for decisional consideration. Although writers sensi�
tively described actual impacts on the relocated wolves, such consider�
DWLRQV�ZHUH�QHYHU�VHULRXVO\�ZHLJKHG�DJDLQVW�WKH�XQGHUWDNLQJ�LQ�WKH�¿UVW�
SODFH��DOWKRXJK�WKH�(QYLURQPHQWDO�,PSDFW�6WDWHPHQW�EULHÀ\�PHQWLRQHG�
guidelines for “humane” removal.59 Actors seemed to assume that harms 
to individual animals were a necessary cost of reintroduction, begging 
the question whether harmful side effects presented ethical obstacles 
to going forward. The literature on Yellowstone does convey the team 
members’ conscientiousness, admiration, and respect for the relocated 
wolves, gentleness in the animals’ treatment, concern for animal suf�
IHULQJ��DQG�VHOI�UHÀHFWLRQ�RQ�WKH�GHFLVLRQ�RQFH�PDGH�60 Yet animal suf�
fering was an epiphenomena of decisions made almost exclusively on 
ecological grounds. 

52 See, e.g., Schlickeisen, supra�QRWH�����DW�������
53 the us dept. oF the interior, Fish and wildliFe serV., the reintroduCtion 

oF gray wolVes to yellowstone national parK and Central idaho: Final 
enVironmental impaCt statement xxvii (1994) [hereinafter Final eis], available at 
KWWS���ZZZ�IZV�JRY�PRXQWDLQ�SUDLULH�VSHFLHV�PDPPDOV�ZROI�HLVB�����SGI.

54 See, e.g., 7LPRWK\� &ODUN�	�$QQH�0DULH� *LOOHVEHUJ, Lessons from Wolf 
Restoration in Greater Yellowstone, in wolVes and human, supra note 39, 135, 137.

55 See Final eis, supra note 53, at Appendix 5 (projecting total expense of 
reintroduction in 1992 dollars at $6,757,750).

56 hanK FisCher, wolF wars: the remarKaBle inside story oF the 
restoration oF wolVes to yellowstone 161 (1995).

57 See, e.g., Schlickeisen, supra note 39, at 62.
58 See, e.g., Ten Years of Yellowstone Wolves, 13 yellowstone sCi.������í���

(Winter 1995), available at http://www.nps.gov/yell/planyourvisit/upload/YS13(1).
pdf (describing effects of wolves on wildlife like, elk, coyotes, beaver, and songbirds 
and on vegetation including willows) [hereinafter ten years oF yellowstone].

59 Final eis, supra�QRWH�����DW���í���
60 See, e.g., thomas mCnamee, the return oF the wolF to yellowstone 

65, 66, 76 (1997); see also FisCher, supra�QRWH�����DW������³¿UVW�FODVV�WUHDWPHQW´���

http://www.fws.gov/mountain-prairie/species/mammals/wolf/eis_1994.pdf
http://www.nps.gov/yell/planyourvisit/upload/YS13(1).pdf
http://www.nps.gov/yell/planyourvisit/upload/YS13(1).pdf
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Bypassing ethical questions as a constraint on restoration re�
ÀHFWV�FRQFHSWXDO�ELDV��$OWKRXJK�HFRORJ\�LV� WKH�FHQWHU�RI�FRQVHUYDWLRQ�
biology, managers should enlist ethologists and ethicists in the decision 
process as a counterweight. Conservation biology is normative,61 and 
frames issues selectively, 62 making it important to invite multidisci�
plinary dialogue. Even some wildlife experts question the ethics of eco�
ORJLFDOO\� ZHOO�LQWHQWLRQHG� UHVWRUDWLRQV�63 Because restorations subject 
wild animals to intensive human control and predictable harms, they 
raise foundational moral questions about the relationship of humans to 
WKH�QRQ�KXPDQ�ZRUOG��7KH�FRJQLWLYH�ELDV�RI�FRQVHUYDWLRQ�ELRORJ\�LV�KR�
listic, attending to species, populations, and systems.64 Of course, the 
survival of individuals in the aggregate seals the fate of species, and in 
that sense every animal matters. Yet holistic concern with individuals 
is indirect and derivative. Applying diverse ethical perspectives to con�
servation decisions can help to reconcile environmentalism with animal 
protection by mitigating harms to animals even when the species and 
ecosystem perspectives prevail.

The human side of restoration also raises ethical concerns about 
policy choices that consume large sums of money that could be applied 
to other social ends.65 Those planning for wolves in Yellowstone did 
UHFRJQL]H�WKH�LPSRUWDQFH�RI�SXEOLF�DFFHSWDELOLW\��7KH\�FRQGXFWHG�VXU�
veys,66 hearings,67 and made concessions to local ranchers and farm�
ers.68 Yet resting policy decisions on public consensus is itself an ethical 
position, which philosophers call “conventionalism.”69 History demon�
strates that majority sentiment sometimes permits egregious miscon�
duct (most starkly, in discrimination, slavery, and genocide). The point 
here is not to taint wolf reintroduction by association with extreme evil, 
but merely to illustrate that social and disciplinary support for a conser�
vation project does not settle the ethics. 

61 Camilla H. Fox & Marc Bekoff, Integrating Values and Ethics into Wildlife 
Policy and Management—Lessons from North America, 1 animals������������������
(2011), available at www.mdpi.com/journal/animals. 

62 Id�� DW� �������� see also miChael l. morrison, restoring wildliFe: 
eCologiCal ConCepts and praCtiCal appliCations 15 (2009) (ecologist describing 
WKH�³VFLHQWL¿F�DQG�PDQDJHPHQW��VRFLDO��FXOWXUDO��OHJDO��DQG�DOVR�HWKLFDO�DQG�DHVWKHWLF�
dimensions” of management).

63 Fox & Bekoff, supra�QRWH�����DW�������������
64 Id. at 132.
65 mCnamee, supra note 60, at 260. See also FISCHER, supra note 56, at 170.
66 See, e.g., FisCher, supra�QRWH�����DW�������
67 MCnamee, supra�QRWH�����DW��������H[WHQVLYH�SXEOLF�SDUWLFLSDWLRQ�XQGHU�

leadership of Ed Bangs, Project head).
68 Id.� DW� �������� ���� �SUDJPDWLF� FUHDWLRQ� RI� 'HIHQGHUV� RI� :LOGOLIH�

Compensation Fund to compensate ranchers for livestock losses from wolves).
69 See, e.g., John Kekes, Moral Conventionalism, 22 am. philosophiCal Q. 

37, 37 (1985) (conventional morality serves social welfare).

http://www.mdpi.com/journal/animals
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(WKLFDO� DQDO\VLV� RI� SXEOLF� SROLF\� LGHQWL¿HV� IDFWRUV� UHOHYDQW� WR�
possible courses of action. These include the types and intensity of 
harms, risks to all individuals and groups likely to be affected, goals 
DQG� EHQH¿WV� VRXJKW� DQG� IRU� ZKRP�� WKH� OLNHOLKRRG� RI� UHDOL]LQJ� WKRVH�
goals, how to approach uncertainties, unintended side effects, public 
acceptability, legal issues and their impacts, economic and personnel 
costs and foregone opportunities, educational and cultural impacts, and 
character effects on the main actors and the public. The applied ethicist 
FDQ�LGHQWLI\�FRQÀLFWV�DQG�UHYHDO�SRWHQWLDO�IRU�FRPPRQ�JURXQG��RU� WKH�
need to choose among values in tension. Ethics is a deliberative inquiry 
that penetrates unexamined assumptions and expands the parameters of 
comfortable thinking.

ii. The Yellowstone Deal: “No Return”

The “Yellowstone” wolves came from Alberta, Canada, 70 where 
wolves were plentiful and mostly unprotected.71 The Canadian wolves 
were living in stability, if not security. The Canadian provincial gov�
HUQPHQW�DJUHHG� WR�8QLWHG�6WDWHV� UHPRYDO�DV�D�³¿QDO�GHDO�´72 Because 
relocated animals could not be returned to Canada, retrenching meant 
killing since no backup plan addressed rejected creatures.73 This was 
one risk to the animals that project participants knowingly accepted in 
advance.

If the government brought wolves to the Northeast, source an�
imals would also come from Canada.74 There is no reason to believe 
that wolves would be returnable this time around, so wolves would face 
killing should biological and legal disputes necessitate removal. The 
uncertainties of removal would be enhanced in the Northeast because of 
the disputed identity of the animals who once inhabited the region and 
the delisting controversy.

70 FisCher, supra note 56, at 111.
71 See mCnamee, supra�QRWH�����DW�������
72 Id. at 86.
73 Id.
74 If the FWS maintains its proposed designation of the historical Eastern Wolf 

as the full species Canis lycaon, the source of any wolves to be reintroduced would likely 
be Algonquin Park in Ontario, Canada because those animals are closest genetically. 
See riChard p. thiel & adrian p. wydeVen, eastern wolF (Canis lyCaon) status 
assessment report���í����1RY���������available at http://www.fws.gov/midwest/wolf/
aboutwolves/pdf/ThielWydevenEasternWolfStatusReview8August12.pdf.

http://www.fws.gov/midwest/wolf/aboutwolves/pdf/ThielWydevenEasternWolfStatusReview8August12.pdf
http://www.fws.gov/midwest/wolf/aboutwolves/pdf/ThielWydevenEasternWolfStatusReview8August12.pdf


Toward Reconciling Environmental and Animal Ethics:  
Northeast Wolf Reintroduction 107

iii. Animal selection

Managers of the Yellowstone project intended to bring relatively 
intact packs to Yellowstone in a “soft release,” in which pack mem�
bers would be captive for six weeks to allow acclimation to their new 
HQYLURQPHQW�DQG�PD[LPL]H�FKDQFHV�RI�VXUYLYDO�DQG�EUHHGLQJ� 75 “Soft 
release” is safer for the animals than the “hard release” technique used 
in Central Idaho, where individual animals were deposited in the wil�
derness and left to their own devices.76 Because wolves are highly social 
animals, “soft release” is also more conducive to fairly stable pack rela�
tionships that are hierarchical but social and affectionate.77 In packs, the 
Alpha wolf pair is typically the only pack members to reproduce, and 
other pack members, often relatives, are responsible for other tasks like 
guarding young, defending territory, and hunting large prey in groups.78 
Thus it is important to remove the alpha pair and as many pack members 
DV�SRVVLEOH��0DQDJHUV�ORFDWHG�DOSKD�SDLUV�LQ�&DQDGD�E\�¿UVW�WUDSSLQJ�D�
UDQGRP�ZROI�LQ�D�ZLUH�VQDUH�RU�OHJ�KROG�WUDS��WUDQTXLOL]LQJ�WKH�WUDSSHG�
DQLPDO�� ¿WWLQJ� WKDW� DQLPDO�ZLWK� D� UDGLR� FROODU�� DQG� WKHQ� WUDFNLQJ� WKDW�
animal to the pack itself.79 They called the individual animals who un�
wittingly betrayed the pack “Judas wolves.”80 These animals became 
coerced “informants” of sorts. The traps and snares used for capture 
pose serious harms to animals. The wire snare encircles the neck and 
can cause strangulation.81�/HJ�KROG�WUDSV��RQ�WKH�RWKHU�KDQG��KDYH�VWHHO�
MDZV�DQG�LQÀLFW�JUHDW�SDLQ�RQ�D�FDSWXUHG�DQLPDO�82 In winter, the trap cuts 
RII�WKH�EORRG�VXSSO\�WR�WKH�WUDSSHG�OHJ�DQG�IUHH]HV�LW�83 These methods 
are still used and would cause predictable injuries to captured animals 
destined for the Northeast.

Despite the ecological goal of removing full packs, it was clear 
at the outset of Yellowstone removal that some members would be left 
behind.84 Because of pack structure, biologists knew that separation 
would disrupt the social order of the group,85�GHVSLWH�WKH�UHODWLYH�ÀXLGLW\�

75 mCnamee, supra note 60, at 72.
76 See id.�DW�������
77 Id. at 69, 71.
78 Id. at 71.
79 Id. at 19.
80 Id.
81 See id. at 74 (describing death of three ensnared wolves).
82 Id.�DW��������
83 Id. at 62
84 See id.�DW��������GHVFULELQJ�LGHDO�RI�FDSWXULQJ�SDFN�PHPEHUV��WKH�VHOHFWLRQ�

RI�RQO\�WKH�³¿WWHVW´�ZROYHV�IURP�DPRQJ�WKRVH�FDSWXUHG��DQG�WKH�SODQ�WR�FDSWXUH�PRUH�
WKDQ�WKUHH�SDFNV�WR�HQVXUH�D�VXI¿FLHQW�QXPEHU��

85 See id. at 71.
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of pack composition.86 Wolves left behind would be deprived of security 
and the social bonds of pack membership.87 The stranded individuals 
PLJKW�¿QG�RSSRUWXQLWLHV� WR� MRLQ�QHZ�SDFNV��RU�EHFRPH�ORQH�ZROYHV�88 
but even temporary isolation would cause stress and threats.89 

Wolves being removed to the Northeast would face similar track�
ing, trapping and collaring, so the Western animals’ responses to these 
methods are ethically relevant. Although biologists did predict stress of 
the Yellowstone immigrants, it is now clear that standard methods of 
translocation produced extreme disruption. This revives questions about 
the methods and whether some effects can be mitigated. 

iv. Medical evaluation and transport

Helicopters were the vehicles for removing wolves from a dense�
ly forested region in Alberta, Canada, and these would be used again. 
Such aircraft are extremely noisy and are known to frighten wolves, 
which the Alberta wolves clearly demonstrated.90 Captured individu�
als suffered “inconceivable stress,”91 from handling by “their one great 
source of terror – humanity.”92

)URP�WKH�KHOLFRSWHU��ELRORJLVWV�WUDQTXLOL]HG�HDFK�WUDSSHG�ZROI�93 
$�WUDQTXLOL]HU�GDUW�FDQ�FDXVH�LQMXU\�RU�GHDWK�LI�QRW�ZHOO�DLPHG�94 When 
an animal revives, it is disoriented and less able to function.95 Once 
WUDQTXLOOL]HG��YHWHULQDULDQV�H[DPLQHG� WKH�$OEHUWD�DQLPDOV��GHWHUPLQHG�
WKHLU� DSSUR[LPDWH� DJH� DQG� FRQGLWLRQ�� DQG� LPPXQL]HG� WKHP�96 Project 
personnel then airlifted the wolves into the helicopter and placed them 
LQ�FUDWHV�IRU�WKH�ÀLJKW�DQG�UHPDLQLQJ�WZHQW\�WKUHH�KRXU�MRXUQH\�E\�ODUJH�
truck.97�'XULQJ� WKH� URDG� WULS�� WKH�ZROYHV�DZDNHQHG� IURP� WKH�GUXJ�LQ�
GXFHG�VWDWH�WR�¿QG�WKHPVHOYHV�LQ�D�GDUN�VSDFH��LQ�PRWLRQ��DQG�LVRODWHG�
from the pack.98

86 See, e.g., John B. Theberge, An Ecologist’s Perspective on Wolf Recovery 
in the Northeastern United States, in the return oF the wolF: reFleCtions on the 
Future oF wolVes in the northeast (John Elder ed., 2000).

87 mCnamee, supra note 60, at 69.
88 See id. at 71 (describing periodic disintegration of packs).
89 See marK BeKoFF & JessiCa pierCe, wild JustiCe: the moral liVes oF 

animals���������������GLVFXVVLQJ�EHQH¿WV�WR�DQLPDO�JURXSV�RI�FRRSHUDWLRQ��VXFK�DV�
hunting, territory defense, and grooming) [hereinafter wild JustiCe].

90 mCnamee, supra QRWH�����DW�������
91 Id. at 77.
92 Id. at 76.
93 Id. at 68, 73.
94 Id. at 72 (describing a wolf’s death from a dart that entered the chest).
95 Id. at 82 (describing captured wolves’ condition after long journey).
96 Id. at 66 (veterinarians “measure every possible body dimension”).
97 Id.�DW���������������
98 Id.
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A Northeastern reintroduction would most likely remove wolves 
from Algonquin Provincial Park in Ontario, Canada, now that FWS has 
UH�GHVLJQDWHG�WKH�KLVWRULFDO�ZROI�DV�Canis lycaon, because that wolf is 
genetically closest and lives under the most similar conditions.99 Be�
cause such removal would use similar transport and veterinary assess�
PHQW�� WKH�VLJQL¿FDQW� WUDXPD�RI� WKH�<HOORZVWRQH�DQLPDOV�ZRXOG� OLNHO\�
UHFXU��,QÀLFWLQJ�KDUP�ZRXOG�EH�PRUH�GHOLEHUDWH�WKLV�WLPH��ZLWK�JUHDWHU�
ethical responsibility attached.

 
v. Acclimation to the new environment

Upon arrival in the Yellowstone target region, managers placed 
PHPEHUV�RI�HDFK�SDFN�LQ�RQH�DFUH�SHQV�GHVLJQHG�WR�DFFOLPDWH�WKHP�DQG�
restore their stamina and health, before releasing the wolves into their 
new home.100�7KH�WUDXPDWL]HG�ZROYHV�UHIXVHG�WR�OHDYH�WKHLU�RSHQ�SHQV�
after ten weeks in captivity.101 Biologists worried about the intensity 
of trauma,102 especially since at least one female wolf appeared to be 
in heat or even pregnant.103 They were surprised enough by the level 
of stress that they wondered about possible permanent effects.104 That 
the Yellowstone wolves ultimately acclimated does reduce ethical con�
cerns, but deliberately causing acute suffering of animals, even tem�
SRUDULO\��PXVW�EH�MXVWL¿HG��$OWKRXJK�QR�FRQVHUYDWLRQ�PDQDJHU�LQWHQGV�
to cause harm, such impacts are now highly foreseeable. An actor is 
ethically responsible for foreseeable consequences of his conduct, even 
though he perceives himself responsible only for his conscious intent.105

vi. Feeding and release

Yellowstone biologists carefully selected regions for relocation 
in part based on plentiful ungulate and other wolf prey.106 This would 
PD[LPL]H�KXQWLQJ� VXFFHVV��ZKLFK�ZRXOG� VXSSRUW� LQGLYLGXDO� DQG�SDFN�
survival and reproduction. Ample prey would also promote the health of  
 

99 thiel & wydeVen, supra note 74, at 23.
100 BruCe hampton, the great ameriCan wolF 219 (1997).
101 mCnamee, supra�QRWH�����DW��������
102 Id. at 110.
103 Id.�DW��������
104 Id. at 65.
105 John P. Sabini & Maury Silver, On Destroying the Innocent with a 

Clear Conscience: A Sociopsychology of the Holocaust, in surViVors, ViCtims, and 
perpetrators, essays on the nazi holoCaust�������������-RHO�(��'LPVGDOH�HG���������
(discussing relationship between intent and responsibility).

106 hampton, supra note 100, at 203.
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the relocated individuals. A Northeastern restoration should minimally 
commit the time, costs, and expertise to evaluating all regional factors, 
including the costs and expertise of management.107

In the ten weeks preceding release, the captive Yellowstone 
wolves received strategically placed road kill and other meat for suste�
nance.108 After elongated captivity and before release, managers withheld 
food to encourage the wolves to leave their cages.109 Despite doing with�
out food for four days, the captives would not exit the pens despite at�
WHPSWV�WR�HQWLFH�WKHP�IURP�FRQ¿QHPHQW��LQFOXGLQJ�IUHVK�PHDW�SODFHG�MXVW�
outside.110 This sign of extreme trauma is worrisome for future projects.111 

Despite unanticipated stress, the animals were resilient enough 
to overcome these effects.112 The ultimate success of the Yellowstone 
wolves is ethically relevant to a potential Northeastern project. Although 
the ethics of a decision must be assessed at the time the decision is made 
instead of retrospectively,113�1RUWKHDVWHUQ�GHFLVLRQ�PDNHUV�ZRXOG�QRZ�
be entitled to consider that wolves are resilient enough to recover from 
intense trauma. They could reason that harms would be temporary and 
MXVWL¿HG�ZLWKLQ� WKH� WHPSRUDO�� VSHFLHV�� DQG� V\VWHPV� IUDPHZRUNV�ZLWK�
in which conservation programs measure success. Yet, this conclusion 
would assume the priority of a species perspective, and the individuals 
who suffered would be serving that larger interest.

vii. Legal risks and ethical implications

It is fair to say that the creaturely newcomers to Yellowstone 
were, and still are, as much threatened by legal machinations as any�
thing else. Wolves crossing the border from Canada into the Western 
States were “endangered” under the ESA.114 “Taking” listed animals 
YLRODWHV� WKH� (6$� DQG� VXEMHFWV� WKH� RIIHQGHU� WR� FULPLQDO� DQG� ¿QDQFLDO�
penalties.115�7KH�(6$�GH¿QHV� ³WDNLQJ´�EURDGO\� ³WR� LQFOXGH�KDUDVVLQJ��
harming, pursuing, hunting, shooting, wounding, killing, trapping, cap�
turing, collecting, or attempting to engage in such conduct.”116 Before 

107 See morrison, supra note 62, at 188, 298 (highlighting the importance of 
“adaptive management” over time).

108 mCnamee, supra note 60, at 87, 106.
109 Id.�DW��������
110 Id. at 106, 112,118.
111 Id. at 110.
112 See ten years oF yellowstone, supra note 58, at 4. 
113 See, e.g., Am. Bar Assoc., model rules oF proFessional ConduCt, Scope, 

sec. 19 (2002) (professional conduct of lawyers assessed based on lawyer’s knowledge 
of facts at the time of action).

114 See, e.g., Schlickeisen, supra�QRWH�����DW��������OLVWLQJ�WKHP�DV�³HQGDQJHUHG´�
everywhere in U.S. except part of Minnesota where listed as “threatened”).

115 16 U.S.C. § 1538 (a) (1) (B).
116 Id.
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western wildlife agents relocated wolves, many wolf sightings had oc�
curred in Montana,117 and people had also reported sightings in the ac�
tual target areas of the project.118 One huge controversy surrounding 
the project was whether wolves would eventually return on their own, 
eliciting greater public acceptance and rendering unnecessary the ex�
pense of reintroduction.119 An ethical question for the Northeast also is 
ZKHWKHU�VXEMHFWLQJ�ZROYHV�WR�ULVNV�LV�MXVWL¿HG��JLYHQ�WKH�SRVVLELOLW\�WKDW�
animals might return on their own initiative. Given known harms, ethics 
requires exploration of less intrusive alternatives, which would include 
facilitating return of animals on their own. Of course, those naturally 
returning animals also would face risks, but humans would not be as 
directly responsible.

Yellowstone proponents, and even some opponents, relied on the 
special designation under the ESA of relocated animals as “experimen�
tal” to urge quicker action before naturally occurring animals could be 
YHUL¿HG�120 and the Final EIS recommended this legal alternative.121 “Ex�
perimental” animals receive relaxed protection under Section 10(j) of 
the ESA, as amended in 1988 to facilitate species restorations.122 Ranch�
ers and farmers could shoot any “experimental” wolf seen depredating 
on domesticated animals.123 This status, along a Defenders of Wildlife 
program to provide compensation for killed livestock,124 provided proj�
ect proponents with political capital to convince some more tractable 
local business people that they would be better off with reintroduced 
wolves now than “natural” (and fully protected) wolves returning later 
on their own.125

117 FisCher, supra note 56, at 96 (packs and breeding pairs in Montana 
documented as early as 1986).

118 Id. at 43, 96 (despite sightings in Yellowstone and Central Idaho, extensive 
study revealed no wolf populations in Yellowstone).

119 Id.�DW�������
120 Id. at 87, 93 (describing even opposing Idaho Senator, James McClure’s 

UHIHUHQFHV�WR�WKH�EHQH¿WV�RI�UHOD[HG�µH[SHULPHQWDO¶�VWDWXV�RI�UHLQWURGXFHG�ZROYHV�RYHU�
full protection accorded to those who returned on their own); see also hampton, supra 
note 100, at 209 (FWS asking, “Do you want to get out ahead of it?”)

121 Final eis, supra�QRWH�����DW��������GHVFULELQJ�³SUHIHUUHG�DOWHUQDWLYH´�RI�
“nonessential, experimental” populations); see also hampton, supra note 100, at 207.

122 16 U.S.C. § 1539(j) (amendment allowing such designation only if 
reintroduced animals are fully separate from those naturally occurring).

123 Final eis, supra note 53, at 296 (acknowledging public concern about 
private killings by ranchers and encouraging but not requiring agency control of 
wolves depredating on livestock); see also FisCher, supra note 58, at 139 (describing 
environmental groups’ controversy over “private take”).

124 See FisCher, supra�QRWH�����DW��������������GHVFULELQJ�JHQHVLV�DQG�VXFFHVV�
of Defenders compensation fund).

125 Id.� DW� ���� �������� ���� �GHVFULELQJ� FRPELQHG� SHUVXDVLRQ� EDVHG� RQ�
advantages of “experimental” status and availability of compensation).
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:DV�WKLV�SROLWLFDO�SHUVXDVLRQ� MXVWL¿HG��JLYHQ� WKH� ORZHU�SURWHF�
tion? Was it ethical to urge quick action under 10(j) as an inducement, 
NQRZLQJ�WKDW�ZROYHV�PLJKW�HYHQWXDOO\�UH�LQKDELW�WKH�DUHD"�7KHVH�TXHV�
tions shadowed the Yellowstone endeavor. Here again, ecological and 
animal welfare perspectives differ. Proponents could reason that the 
HFRORJLFDO�JRDO�RI�UH�HVWDEOLVKLQJ�WRS�SUHGDWRU�MXVWL¿HG�MHRSDUG\�WR�LQGL�
YLGXDO�ZROYHV��DQG�WKDW�NLOOLQJ�QXLVDQFH�ZROYHV�ZDV�ZRUWK�D�ÀRXULVKLQJ�
HFRV\VWHP�LQ� WKH� ORQJ�UXQ��$SSO\LQJ�SRSXODUL]HG�XWLOLWDULDQ�UHDVRQLQJ�
as the greatest good of the largest number of individuals,126 proponents 
could defend their decision even treating animals as subjects of concern. 
Information supports the view that wolves satiated with wild prey avoid 
domesticated animals.127 Thus managers could conclude that 10(j) status 
ZRXOG�QRW�HOLPLQDWH�PDQ\�ZROYHV�DQG�ZRXOG�EHQH¿W�D� ODUJHU�QXPEHU�
over time.

From the animal perspective, relaxed protection is the ethical 
opposite of what should happen when government expels animals from 
their habitat and places them under at least temporary control. A basic 
principle of moral (and legal) responsibility is that some special rela�
tionships create vulnerability and enhance duties to the weaker party.128 
Thus parents have extra duties to protect dependent children.129 Profes�
VLRQDOV�KDYH�H[WUD� �¿GXFLDU\��GXWLHV� WR�FOLHQWV�DQG�SDWLHQWV�ZKR�PXVW�
depend on professional expertise in situations of vital importance.130 
Special responsibility also applies to animals wrenched from their lives 
and deposited in alien places. 

The ESA relaxes the legal protection of animals captured for 
reintroduction just when ethical responsibility is heightened. Law and 
HWKLFV�DUH� LQFRQJUXHQW�DW� WKLV�SRLQW��7KH�³H[SHULPHQWDO´�FODVVL¿FDWLRQ�
treats animals exclusively as a means to achieve holistic conservation 
goals of humans. The Kantian tradition deeply embedded in Western 

126 See John Stuart Mill, Utilitarianism, in John stuart mill, ‘on liBerty’ 
and other essays���������������-RKQ�*UD\�HG���2[IRUG����������������0LOO¶V�³*UHDWHVW�
Happiness Principle” as philosophical origin of popular “utilitarian” principle). 

127 See FisCher, supra� QRWH� ���� DW� ������ �IRUHPRVW� ZROI� H[SHUW�� 'DYLG�
Mech, stating that wolves generally prefer wild prey to livestock and predicting low 
GHSUHGDWLRQV�RI�FRZV�LQ�SUH\�GHQVH�<HOORZVWRQH���

128 See, e.g., Tarasoff v. Regents of Univ. of Cal., ����3��G��������������&DO��
1976) (defendant psychotherapist duty to third party based on special relationship to 
client who threatened third party).

129 See, e.g., Vincent R. Johnson & Claire G. Hargrove, The Tort Duty of 
Parents to Protect Minor Children, 51 Vill. l. reV����������í�����������GLVFXVVLQJ�
legal, moral, and common understandings about parental duties to child).

130 See, e.g., *DU\�$��0XQQHNH�	�7KHUHVD�(��/RVFDO]R, The Lawyer’s Duty 
to Keep Clients Informed: Establishing a Standard of Care in Professional Liability 
Actions, 9 paCe l. reV����������í�����������GLVFXVVLQJ�¿GXFLDU\¶V�VSHFLDO�GXWLHV�WR�
protect welfare of clients based on the professional’s superior knowledge).
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ethics rejects treatment of living individuals exclusively as means.131 
Predator restoration should be reserved for rare situations where legal 
ÀH[LELOLW\� LV� D� ODVW� UHVRUW� WR� VDYH� D� VSHFLHV� RQ� WKH� EULQN�132 This dire 
condition does not apply to wolves that thrive in many environments 
around the globe.133

From a purely human perspective, Section 10(j) does have ethical 
merit. In reintroducing predators, the government intentionally exposes 
people to risks, which it thus has an ethical duty to mitigate. Section 
���M��MXVWO\�SURWHFWV�KXPDQ�ULJKWV�RI�GHIHQVH��(YHQ�D�VWURQJ�ELR�FHQWULVW�
SKLORVRSKHU��3DXO�7D\ORU�� DFFHSWV� WKH�SULQFLSOH�RI� VHOI�GHIHQVH� DV�RQH�
MXVWL¿FDWLRQ�IRU�OHWKDOO\�KDUPLQJ�RWKHU�OLYLQJ�EHLQJV�134 Taylor cautions, 
however, that people have responsibilities to avoid conditions that make 
VHOI�GHIHQVH�QHFHVVDU\�135 Government agents responsible for restoration 
cannot ethically invoke the conditions they create to excuse harms later 
LQÀLFWHG�RQ�UHLQWURGXFHG�DQLPDOV��/DWHU�PDQDJHPHQW�VWHSV��VXFK�DV�FXOO�
ing reintroduced populations to manage predator and prey equilibrium, 
must be defended in original project design. Government actors know 
WKDW�ODUJH�SUHGDWRUV�FRQÀLFW�ZLWK�UDQFKHUV�DQG�RWKHU�KXPDQV��VR�WKH\�DUH�
partly responsible for the resulting demise of “experimental” animals.

Even the more favorable legal status of reintroduced wolves 
did not prevent ranchers from aggressively pursuing litigation over the 
Yellowstone project. The waves of legal challenges were highly pre�
dictable. The “experimental” status of the reintroduced wolves raised 
questions about lone wolf dispersers already sighted in the area. Would 

131 One version of Kant’s “Categorical Imperative,” or practical moral 
requirement, is: “So act as to treat humanity, whether in thine own person or in that 
RI�DQ\�RWKHU��LQ�HYHU\�FDVH�DV�DQ�HQG�ZLWKDO��QHYHU�DV�D�PHDQV�RQO\�´�immanuel Kant, 
Foundations oF the metaphysiCs oF morals (T.K. Abbott trans.) (1873). Kant intended 
this maxim to apply only to rational beings, namely humans. If the world of beings 
with intrinsic value (as ends in themselves) is extended to include animals besides 
humans, however, it is unethical to view any such beings exclusively as means to 
achieve results humans may desire. 

132� 7KH�UHG�ZROI�FDSWLYH�EUHHGLQJ�DQG�UHOHDVH�LQ�WKH�6RXWKZHVW�SUREDEO\�¿WV�
this description because of the very small numbers of animals left in the wild. See, 
e.g., Christine L. Schadler, Reintroduction: Inspired Policy or Poor Conservation? in 
wolVes and human Communities: Biology, politiCs, and ethiCs 161, 170 (describing 
“last wild population” of red wolf and captive breeding and release program).

133 Wolves are generally not considered to threaten global biodiversity and 
have expanded in many areas of the world. See, e.g., Kristin DeBoer, Dreams of 
Wolves, in the return oF the wolF: reFleCtions on the Future oF wolVes in the 
northeast, supra note 31, at 64, 81 (discussing expansion of wolves into various 
“domesticated” countries like Spain and Italy); see also mCnamee, supra note 60, at 
200 (North American wolves not vital to worldwide biodiversity).

134 taylor, infra�QRWH������DW���������VHOI�GHIHQVH�DV�RQH�RI�¿YH�³SULRULW\�
SULQFLSOHV´�IRU�UHVROYLQJ�FRQÀLFWV��

135 Id.�DW���������GXW\�WR�PRGLI\�VLWXDWLRQV�WR�DYRLG�QHFHVVLW\�RI�VHOI�GHIHQVH��
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the relaxed “experimental” status of reintroduced wolves violate the 
Endangered Species Act because observers would have no way to dis�
tinguish an “endangered” from an “experimental” animal? Both wolf 
opponents and some who generally approved wolf return shared this 
concern. The Wyoming Farm Bureau Federation, one of the plaintiffs 
who challenged the legality of the project under section 10(j) of the 
ESA, worried that a rancher who shot a depredating wolf could be pun�
ished if the wolf turned out to have returned on its own and thus count 
as “endangered.”136 The Sierra Club Legal Defense Fund, ironically 
made plaintiffs in the same action as a result of judicial consolidation of 
the overlapping challenges,137 were concerned that naturally returning 
wolves would receive reduced protection, in violation of the ESA, be�
cause of the same inability of observers to detect the difference between 
an “endangered” and “experimental” animal.138 It is not my intention to 
recount details of legal history that others have addressed.139�6XI¿FH�LW�WR�
say that the courts eventually sided with the government in interpreting 
ESA protection to apply to breeding populations instead of the solitary 
individuals that were the only wolves in Yellowstone.140 They upheld the 
“experimental” status of the wolves under section 10(j) of the ESA.141 

From an ethical perspective, the outcome of Yellowstone liti�
gation involved too much sheer luck. The ultimate judicial interpreta�
tion of ‘population’ and section 10(j) might have been otherwise.142 It 
is ethically relevant that reintroduced wolves are at the mercy of an un�
predictable legal system. With critical legal questions unresolved, and 
animal lives potentially in the balance, government agencies might try 
to resolve legal issues in advance, for example, by seeking a declara�

136 See Wyo. Farm Bureau Fed. v. Babbitt, 987 F. Supp. 1349, 1355 (1997).
137 See FisCher, supra� QRWH����� DW� �������� �FRQVROLGDWLRQ�RI� ³HQHPLHV´� DV�

plaintiffs in lawsuit).
138 See :\R�� )DUP� %XUHDX�� ���� )�� 6XSS�� DW� �������� �OHVV� SURWHFWLRQ� IRU�

naturally occurring, “endangered” wolves if populations overlap geographically).
139 See, e.g.,(OL]DEHWK� &RZDQ� %URZQ, The “Wholly Separate” Truth: Did 

the Yellowstone Wolf Reintroduction Violate Section 10(j) of the Endangered Species 
Act? 27 B.C. enVtl. aFF. l. reV����������������������,QJD�+DDJHQVRQ�&DXVH\, The 
Reintroduction of the Wolf in Yellowstone: Has the Program Fatally Wounded the 
Very Species it Sought to Protect? 11 tul. enVtl. l.�-����������������������1LFROH�
R. Matthews, Who is the Predator and Who is the Prey? The Endangered Species Act 
and the Reintroduction of Predator Species into the Wild, 66 enVtl. l��������������
(1999); Anna Remet, The Return of the Noble Predator: Making the Case for Wolf 
Reintroduction in New York, alB. l. enVtl. outlooK J. ������������������

140 Wyo. Farm Fed. v. Babbitt, 199 F.3d 1224, 1228 (10th Cir. 2000) 
�UHYHUVLQJ�ORZHU�FRXUW�DQG�¿QGLQJ�QR�YLRODWLRQ�RI�(6$�VHFWLRQ����M���

141 Id.�DW���������
142 See�:\R��)DUP�%XUHDX������)��6XSS��DW�������������WHPSRUDULO\�¿QGLQJ�DQ�

ESA violation despite Judge Downes’ acknowledgement of the lengthy and expensive 
removal program).
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tory judgment before capturing and transporting any wolves.143 More 
boldly, they might have foregone 10(j) and explored other means of 
political persuasion. They also might have developed concrete backup 
plans in the event that legal actions blocked the project in progress, or 
tried to negotiate against Canada’s no return condition. Perhaps existing 
wolf sanctuaries, or government facilities, should be ready to accept 
wolves that do not survive legal challenges. Judge Downes’ removal 
order was effectively a death sentence had it withstood appeal because 
the wolves had no alternative home. The judge invoked the adage, “Be 
careful what you wish for, you just might get it.”144 Also luckily, the 
judge stayed his own removal order pending the appellate review that 
ultimately sided with the government,145 but the wolves were the dice, 
DQG�QRW�IRU�WKH�¿UVW�WLPH��<HOORZVWRQH�ZROI�RSSRQHQWV�HDUOLHU�VRXJKW�D�
last minute preliminary injunction, and that judge suspended helicopter 
UHPRYDO�LQ�SURJUHVV�ZKLOH�WKH�FDSWXUHG�DQLPDOV�OLWHUDOO\�GDQJOHG�LQ�WKH�
air.146�$IWHU�IRUW\�HLJKW�DGGLWLRQDO�KRXUV�LQ�WUDQVLW�DQG�ZDUQLQJV�IURP�D�
Yellowstone veterinarian about the wolves’ “perhaps fatal” condition,147 
the judge denied the motion, and the distressed animals rejoined their 
SDUWLDO�SDFNV�LQ�FRQ¿QHPHQW�DUHDV�RQ�WKH�JURXQG�148 

$�ORQJHU�UDQJH�OHJDO�HWKLFDO�LPSOLFDWLRQ�RI�UHLQWURGXFWLRQ�XQGHU�
the Endangered Species Act is what happens once reintroduced animals 
recover in the region. A goal of the legislation, after all, is exactly such 
recovery and removal from listing and protection.149 Once recovered 
and delisted, the management of formerly listed animals reverts to state 
ODZ��DOWKRXJK�WKH�):6�KDV�GLVFUHWLRQ�WR�VWDOO�GHOLVWLQJ�XQWLO�VDWLV¿HG�WKDW�
state plans are adequate to protect delisted animals and populations.150

5HLQWURGXFHG� ZROYHV� DUH� WKXV� YXOQHUDEOH� WR� DEVWUDFW�� KXPDQ� 
JHQHUDWHG�ULVNV�EH\RQG�WUDSV��WUDQTXLOL]HUV��DQG�DLUFUDIW��/LYLQJ�EHLQJV�
become haplessly caught up in human institutions. Northeastern wolves 
would face at least the legal vulnerabilities of their Western counter�
parts. Not only is their taxonomic status subject to dispute, but also the 
VSHFWHU�RI�GHOLVWLQJ�PD\�GHQ\�WKHP�SURWHFWLRQ�LQ�WKH�¿UVW�SODFH��

143 It is doubtful that this would present legal standing problems given the 
extensive studies and planning the government had already invested.

144 Wyo. Farm Bureau, 987 F. Supp. at 1376 n. 43.
145 Id. at 1376.
146 hampton, supra note 100, at 221.
147 mCnamee, supra note 60, at 85.
148 Id. at 86.
149 16 USC § 1533(f)(1) (recovery plans required for “conservation and 

survival of endangered species and threatened species listed”). See also, 78 Fed. Reg. 
35, 664, supra note 50 at 35, 685 (discussing requirement to recover listed species).

150 See News Release, U.S. Fish & Wildlife Serv., Service Declares Wyoming 
Gray Wolf Recovered Under the Endangered Species Act and Returns Management 
Authority to the State (Aug. 30, 2012) (KWWS���ZZZ�IZV�JRY�PRXQWDLQ�SUDLULH�
SUHVVUHO��������������B:\RPLQJB:ROI�KWPO)

http://www.fws.gov/mountain-prairie/pressrel/2012/08312012_Wyoming_Wolf.html
http://www.fws.gov/mountain-prairie/pressrel/2012/08312012_Wyoming_Wolf.html
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Of course, the legal vagaries of conservation programs are not 
dispositive. Otherwise the law could not advance, and potentially also 
the species, ecosystems, and derivatively, some individual animals. 
6XFK� OHJDO� FRQVHUYDWLVP�ZRXOG�QRW� EH� MXVWL¿HG��$OWKRXJK�DQWLFLSDWHG�
litigation should not curtail a project, the legal unknowns of a given 
FDVH� HWKLFDOO\�PDJQLI\� VXUURXQGLQJ� VFLHQWL¿F��SROLWLFDO�� DQG�RWKHU�XQ�
certainties. 

viii. Wolf restoration and the ethics of risk and uncertainty 

Should Canis lycaon receive future protection and become a 
candidate for restoration, the wolves removed to the Northeast would be 
particularly vulnerable. In the region, land weaves between public and 
private, and even the largest expanse of protected land in Adirondack 
State Park is interspersed with private plots.151 Unlike the large tracts 
of uninterrupted public land within Yellowstone National Park where 
wolves were fully protected, the checkerboard pattern in the Northeast 
would ensure interactions between wolves, humans, and domesticated 
farm animals and pets.152 Inevitable contacts would compound the wolf 
identity issue that already ensures contentious litigation. 

Moral responsibility requires actors to handle uncertainties, in�
cluding legal, in a manner that respects the implications of unknowns 
for all affected. Planning should resolve issues that potentially produce 
the greatest harms.153 Rarely is all information available at the time of a 
complex environmental decision. Sometimes the unknowns are factual, 
and controversy persists because information is incomplete or subject 
to different interpretations. Many times, however, policy decisions rest 
on differently weighted values. When controversy rages, the level of 
uncertainty and the nature of attendant risks become ethically crucial.

The animal interests involved are fundamental, or “basic,” in 
ELR�FHQWULVW� SKLORVRSKHU�� 3DXO� 7D\ORU¶V� WHUPV�154 Suffering from trap�
SLQJ��WUDQVSRUW��DQG�DFFOLPDWLRQ�LV�VLJQL¿FDQW�IRU�LQWHOOLJHQW�VRFLDO�FDU�

151 See, e.g., Wydeven et al, supra note 37 at 776, 781 (“mosaic of private 
lands” in Northeast).

152 See id.; see also Vermont as Montana, in reFleCtions, supra note 31, at 
108 (large areas of corporate land ownership in northern New England).

153 See, e.g., Bryan G. Norton, What Do We Owe the Future? How Should 
We Decide? [hereinafter Future], in wolVes and human, supra note 39, 213, 220 
(discussing precautionary principle favoring lowest risk option in situations of high 
risk and great uncertainty and recommending protection of vulnerable species if costs 
are “bearable”).

154 paul taylor, respeCt For nature: a theory oF enVironmental ethiCs 
���������������GHVFULELQJ�³EDVLF´�LQWHUHVWV�DV�WKRVH�WKDW�SURPRWH�D�EHLQJ�LQ�UHDOL]LQJ�
good for its kind). 
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nivores.155 Death is the ultimate risk. Some biologists and philosophers 
argue that loss of life does not matter to an animal that does not con�
template the future.156 They have debated animals’ interest in continuing 
life, independent of avoiding pain and suffering.157 Those who reject an 
animal interest in life assume at least tacitly that the desire to live re�
quires conscious capacity to anticipate a future, something most humans 
have.158 Others claim that interest in living does not imply consciously 
valuing, and that animal behavior demonstrates distinct future orienta�
tion. Many animals, including social carnivores like wolves, vigorously 
defend their lives in attacks and expend energy on defending territory 
and young.159 Physiological responses are similar in all mammals un�
der threat.160 Behavior and biochemistry invite the inference of common 
interests in continuing life even though one cannot presume identical 
experiences in humans and nonhumans.161 

The weight of evidence makes it ethical to assume that animals 
do care about living in its own right, whether or not death causes pain. 
Since we can never know for sure what they think and feel, but have 
much inferential evidence of behavioral and physiological commonali�
ties between them and humans, the burden of proof should fall square�
ly on those dismissing death as an animal harm.162 Interest in living 
GRHV�QRW�HQWDLO�UHÀHFWLYH�FRQVFLRXVQHVV�RU�DEVWUDFW�XQGHUVWDQGLQJ�RI�OLIH�
DQG�GHDWK� LQ�QRQ�KXPDQV�DQ\�PRUH� WKDQ� LQ� LQIDQWV�RU�EUDLQ�GDPDJHG�

155 See mCnamee, supra�QRWH�����DW���������������������������������See also 
Fox & Bekoff, supra�QRWH�����DW���������FRQVLGHULQJ�UHVHDUFK�RQ�ZROI�FRJQLWLRQ�DQG�
emotions to better understand the wolf’s perspective).

156 See, e.g., gary e. Varner, in nature’s interests? interests, animal 
rights, and enVironmental ethiCs� ����� DW� ������� ������� �GHVLUH� WR� OLYH� LPSO\LQJ�
VHOI�FRQVFLRXVQHVV�DQG�³FRQFHSWV�RI�OLIH��GHDWK��DQG�VHOI´���see also daVid degrazia, 
animal rights: a Very short introduCtion 61 (2002) (animals unable to see 
themselves as continuing beings).

157 See, e.g., Aaron Simmons, Do Animals Have an Interest in Continued 
Life? In Defense of a Desire-Based Approach, 31 enVtl. ethiCs 375, 376 (2009) 
(explaining animals’ enjoyment of life as “dispositional desires”); Clare palmer, 
animal ethiCs in ConteXt����������������

158 Simmons, supra�QRWH������DW��������
159 See, e.g., mCnamee, supra QRWH� ���� DW� ������� �GHVFULELQJ� ZROI� SDFN�

coordination and functioning); marC BeKoFF, minding animals: awareness, 
emotions, and heart 94 (2002) (need to consider “sociological, economic, political, 
and biological aspects”) [hereinafter minding animals@� �GLVFXVVLQJ� VHOI�DZDUHQHVV��
coordination, and communication in pack carnivores).

160 marC BeKoFF, the emotional liVes oF animals, DW�[L[�����������������
�VLPLODU�³UHÀH[�OLNH�«�IHDU�DQG�¿JKW�RU�¿JKW�UHVSRQVHV´�GDQJHU��VLPLODU�EUDLQ�VWUXFWXUH�
across species, and similar chemistry and neurobiology) [hereinafter emotional liVes].

161 See id. at 12 (absence of emotions not legitimate conclusion from observed 
differences in species).

162 See BeKoFF, minding animals, supra note 160, at ix, 92, 119.
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adults.163 Requiring conscious awareness of interests would exclude hu�
mans who live in the moment because of impairment or infancy, as well 
DV�PRVW�OLYLQJ�QRQ�KXPDQV��7KLV�XQGXO\�UHVWULFWHG�QRWLRQ�RI�LQWHUHVW�RI�
fends common sense. Even if one is agnostic on animal interests in life, 
however, imposing a known risk of death on another being is ethically 
VLJQL¿FDQW� LQ� LWV�RZQ� ULJKW��7KH�HWKLFDOO\� UHOHYDQW�DFWRU� LV� WKH�KXPDQ�
GHFLVLRQ�PDNHU��QRW�WKH�DQLPDO�VXEMHFW��

7KH�EHQH¿W�RI�GRXEW�VKRXOG�EHORQJ�WR�WKH�YXOQHUDEOH��DQG�WKH�ULVN�
of death should be treated as an independent and grievous harm without 
clear evidence to the contrary.164 Moving animals to achieve ecological 
purposes should be reserved for rare situations where the threat to a 
species, population, or system is dire rather than plausible. Restorations 
DUH�QRW�MXVWL¿HG�DV�PHDQV�WR�LQFUHDVH�NQRZOHGJH��³%XW�WKLV�LV�DQ�H[SHU�
iment! And a glorious one—a superlative symbol of the young science 
of restoration ecology.”165

Interestingly, Yellowstone project proponents did not publicly 
question whether wolves had an interest in avoiding death. Their ar�
gument was far less abstract. Some argued that the wolves’ prospects 
of harm and mortality in their new place would be less than in their 
Canadian home, where they could be trapped and killed without legal 
protection once straying outside the provincial park.166 Some propo�
nents noted Alberta’s hostile history with wolves.167 This comparison 
was intuitive, although conclusions about relative risks lacked empirical 
support. Even supposing that a wolf’s new life would be less threatened 
than the old would not bypass ethical concerns. 

An analogy to relocating human refugees helps to explain this 
SRLQW��5HIXJHHV�RU�GLVSODFHG�SHUVRQV� W\SLFDOO\�ÀHH�EHFDXVH�RI�KXPDQ�
oppression, although they sometimes vacate under extreme environ�
PHQWDO�VWUHVVHV�OLNH�WVXQDPLV��ÀRRGV��RU�FRDVWDO�HURVLRQ�UHODWHG�WR�FOL�
mate change.168�7KRVH�LQ�ÀLJKW�DUH�HLWKHU�H[SHULHQFLQJ�H[WUHPH�KDUPV�
already, or such harms are imminent and unavoidable. Canadian wolves, 
in contrast, do not face nearly inevitable injury or demise; regional pop�

163 Id. at 55.
164 See id.�DW������JLYLQJ�DQLPDOV�EHQH¿W�RI�GRXEW�ZKHQ�XQVXUH�DERXW�HIIHFWV�

of human actions).
165 mCnamee, supra note 60, at 70.
166 See FisCher, supra� QRWH� ���� DW� ������� ���� �ORQJ� KLVWRU\� RI� KRVWLOLW\� LQ�

Canada toward wolves); mCnamee, supra�QRWH�����DW����������������������WUDSSLQJ�
and hunting culture in Alberta).

167 mCnamee, supra QRWH�����DW���������������������
168� 7KH�OHJDO�PHDQLQJ�RI�WKH�WHUP�³UHIXJHH´�H[FOXGHV�SHRSOH�ÀHHLQJ�QDWXUDO�

GLVDVWHUV�� DOWKRXJK� VRPH� FRPPHQWDWRUV� DUJXH� IRU� UHFRJQL]LQJ� ³FOLPDWH� FKDQJH�
refugees.” See, e.g., Kelsey Kofford, Note, An Examination of the Law, Or Lack 
Thereof, In Refugee and Displacement Camps, 35 hastings int’l & Comp. l. reV. 
�������������������
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ulations are stable despite lethal human depredations.169 Some refugees 
also exit their threatened worlds knowing of terrible conditions in over�
crowded refugee camps where food, water and shelter often are scarce 
and criminal activities abound.170 They decide, however reluctantly, that 
their present situation is intolerable, and that new hardships are pref�
erable. If government made this decision for them, even for their own 
EHQH¿W��IRUFHG�HPLJUDWLRQ�ZRXOG�QRW�EH�HWKLFDOO\�MXVWL¿HG��,Q�FRQWUDVW��
relocated wolves do not voluntarily accept the risks of restoration. Relo�
FDWLRQ�LV�QRW�MXVWL¿HG�RQ�SDWHUQDOLVWLF�JURXQGV�RI�SURYLGLQJ�WKH�GLVORFDW�
ed wolves with better lives, since the conceded subject of primary con�
servation concern is the species. Project managers try to limit harmful 
impacts on particular wolves, but they do this for the sake of establish�
ing packs and breeding pairs: “Number Nine and her eight pups consti�
tute over 40 percent of the Yellowstone wolf population. This early in 
the game, every individual animal is precious.”171 A holistic perspective 
does not cancel compassion and respect for dislocated wolves, but it 
is important also to extend empathy to the creatures before subjecting 
them to foreseeable harm.

Another ethical concern is whether human relations with pred�
ators have improved or possibly even deteriorated as a result of the 
Western reintroduction. Are future animal persecutions now less likely? 
The epilogue reminds us just how fragile public acceptance really was 
and how resentments can devolve into vindictiveness. Some Western 
states that hosted wolves proclaimed autonomy from federal control and 
vigorously sought delisting at the earliest possible time.172 Some state 
actors arranged in advance for wolf hunts the moment assessments re�
vealed target numbers.173 Some hunters and landowners were itching 

169 6HH�� H�J��� $OEHUWD� 6XVWDLQDEOH� 5HVRXUFH� 'HYHORSPHQW�� *RYHUQPHQW� RI�
Alberta, Canada, Wolves in Alberta, KWWS���ZROIVRQJDODVND�RUJ�ZROYHVBFDQDGDB
alberta.htm (cyclical historical variations in wolf numbers with policy goal of stable 
numbers notwithstanding predator controls).

170 See Kofford, supra�QRWH������DW����í����GHVFULELQJ�³ODZOHVV´�IDFLOLWLHV���
see also Syrian Refugee Camps Slammed by Rain, Cold Making Miserable Conditions 
Unbearable, CBS News (Jan. 9, 2013, 7:19 AM), KWWS���ZZZ�FEVQHZV�FRP������
���B�������������V\ULDQ�UHIXJHH�FDPSV�VODPPHG�E\�UDLQ�FROG�PDNLQJ�PLVHUDEOH�
FRQGLWLRQV�XQEHDUDEOH� (describing serious problems with inadequate infrastructure). 

171 mCnamee, supra note 60, at 294.
172 See, e.g., J. William Gibson, The New War on Wolves, l.a. times, (Dec. 

8, 2011,) http://articles.latimes.com/2011/dec/08/opinion/la�RH�JLEVRQ�WKH�ZDU�
RQ�ZROYHV���������� �GHVFULELQJ�PL[WXUH� RI� KDWUHG� WRZDUG� IHGHUDO� JRYHUQPHQW� DQG�
wolves); William Yardley, Wolves Aren’t Making it Easy for Idaho Hunters, n.y. times, 
(Sept. 11, 2009,) http://www.nytimes.com/2009/09/11/us/11wolves.html (discussing 
resentment toward federal government for taking away state control).

173 William Yardley, Wolves are Set to Become Fair Game in the West, n.y. 
times, (Aug. 31, 2009,) http://www.nytimes.com/2009/08/31/science/earth/31wolves.
html (Idaho hunts arranged in advance of legal resolution with 6,000 licensed hunters 
ready).

http://wolfsongalaska.org/wolves_canada_alberta.htm
http://wolfsongalaska.org/wolves_canada_alberta.htm
http://www.cbsnews.com/8301-202_162-57562949/syrian
http://www.cbsnews.com/8301-202_162-57562949/syrian
http://articles.latimes.com/2011/dec/08/opinion/la
http://www.nytimes.com/2009/09/11/us/11wolves.html
http://www.nytimes.com/2009/08/31/science/earth/31wolves.html
http://www.nytimes.com/2009/08/31/science/earth/31wolves.html
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to resume wolf killing even illegally, as indicated by expressions like 
“shoot, shovel, and shut up.”174 Wyoming state actors even behaved 
against their avowed interest by refusing to amend the State “Plan” that 
amounted to open season on wolves, even though FWS initially refused 
WR�GHOLVW�ZROYHV�EHFDXVH�RI�WKDW�ÀLPV\�ODZ�175 

Wolves are now hunted in many Western areas.176 Recently 
humans killed seven collared descendants of the original Yellowstone 
packs, cutting short opportunities for monitoring and study.177 If increas�
ing human tolerance ever was a goal of restoration,178 favorable national 
opinion toward wolves overall is encouraging. If eradicating hatred of 
wolves was a goal, cultural venom still haunts these creatures despite 
their iconic and almost mystical stature in other quarters.

It is stingy not to bask in the magic of western wolf return. At 
the same time, the question looms whether it was all worth the costs 
and adversity, and especially the ongoing animal suffering: “Have we 
brought wolves back for the sole purpose of hunting them down?”179 
From the perspective of enhanced knowledge and hindsight, should we 
try to replicate this tale in the Northeast with different narrative twists, 
LQFOXGLQJ�WKH�ZRXOG�EH�VWDU�RI�WKH�VWRU\"

iV. ethical analysis of wolf restoration rationales

a. Common Rationales and their Critique

Having compared the ethical particulars of two wolf restoration 
cases, one historical and one prospective, it is time to tackle overall 
MXVWL¿FDWLRQV� IRU� ZROI� UHLQWURGXFWLRQ�� 7KH�<HOORZVWRQH� DQG� SRWHQWLDO�
Northeastern restorations share important ethical rationales. In this sec�

174 Kim Murphy, Taking Aim at the Endangered Species Act, wash. post, 
Nov. 14, 2010, at Main A Section.

175 See Ken Cole, Peer Review Concludes Gray Wolf Management Plan 
LV� 'H¿FLHQW, The Wildlife News, (Jan. 12, 2012,) http://www.thewildlifenews.
com/2012/01/12/peer�UHYLHZ�FRQFOXGHV�WKDW�Z\RPLQJ�JUD\�ZROI�PDQDJHPHQW�SODQ�
LV�GH¿FLHQW�� �:\RPLQJ� 3ODQ� GHVLJQDWHV� PRVW� RI� VWDWH� DV� ³SUHGDWRU� ]RQH´� DOORZLQJ�
unregulated killing).

176 See Dutcher et al., supra note 9 (federal control lifted in six Western states 
of Michigan, Minnesota, Wisconsin, Idaho, Wyoming, and Montana with sport killing 
underway in all but Michigan).

177 Virginia Morell, Yellowstone Park Research Wolves Killed by Hunters, 
sCi. insider, (Nov. 26, 2012,) http://news.sciencemag.org/scienceinsider/2012/11/
\HOORZVWRQH�SDUN�UHVHDUFK�ZROYHV�KWPO (seven radio collared wolves killed outside 
park, impairing future research and raising questions about whether killings were 
intentional).

178 See 76 Fed. Reg. 26086, supra note 45 (discussing importance of public 
tolerance for wolves).

179 Dutcher et al., supra note 9, at 2.

http://www.thewildlifenews.com/2012/01/12/peer
http://www.thewildlifenews.com/2012/01/12/peer
http://
http://
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tion I shall describe these and assess their merits. I begin with ecologi�
cal rationales because these are the essence of conservation programs. 
Ecological arguments have ethical underpinnings in privileging holistic 
values. The Yellowstone Northeastern wolf restorations share ecologi�
cal rationales. I will not repeat these but highlight additional points that 
raise ethical questions.

b. Ethics of the Arguments from Ecology 

i. What’s wrong with coyotes?

Supplying the “top predator” missing from a largely wild en�
vironment is the key ecological rationale for both Yellowstone and 
Northeast restoration, and indeed predator reintroductions generally.180 
&R\RWHV�DQG�EHDUV�KDG�DVVXPHG�WKLV�DSH[�UROH�VRPHZKDW�LQ�WKH�SUH�UHV�
toration West, hunting very large ungulates like elk.181 Although coyotes 
have evolved as thriving top predators in the Northeast, wolves would 
be more effective in bringing down very large moose and caribou that 
constituted their historical prey.182 By interbreeding with wolves, north�
HDVWHUQ�FR\RWHV�KDYH�DFTXLUHG�ODUJHU�VL]H�DQG�RWKHU�ZROI�OLNH�FKDUDFWHU�
istics such as cooperative hunting in packs.183 Yet biologists think that 
WKH�FR\RWH�KDV�QRW�IXOO\�¿OOHG�WKH�ZROI¶V�QLFKH�EHFDXVH�FR\RWH�SUHGD�
tions on moose, the largest available prey, are rare and only sporadically 
successful.184 Some commentators also claim that wolves have greater 
capacity than coyotes to keep beaver numbers in check.185 Whether dif�
IHUHQFHV�LQ�FR\RWH�DQG�ZROI�SUHGDWLRQ�DUH�VLJQL¿FDQW�HQRXJK�WR�MXVWLI\�
wolf reintroduction in the Northeast is an ethical question, given the 
evolved ecology of the region. Given remarkable resourcefulness and 
UDSLG�DGDSWDWLRQ��FR\RWHV�FRXOG�¿OO�WKH�WRS�SUHGDWRU�UROH�DQG�DFFRPSOLVK�

180 See, e.g., McKibben, supra note 31, at 11 (discussing question whether a 
system has something biologically missing); see also Nina Fascione and Stephen R. 
Kendrot, Facilitating Citizen Participation in Adirondack Wolf Recovery, in wolVes 
and human, supra note 39 (wolf as missing top predator from Adirondacks).

181 See, e.g., Reintroduction Changes Ecosystem, yellowstoneparK.
Com (June 21, 2011), KWWS���ZZZ�\HOORZVWRQHSDUN�FRP���������\HOORZVWRQH�
QDWLRQDO�SDUN�ZROI�UHLQWURGXFWLRQ�LV�FKDQJLQJ�WKH�IDFH�RI�WKH�JUHDWHU�\HOORZVWRQH�
ecosystem/. 

182 See Nina Fascione, Canis soupus: Eastern Wolf Genetics and Its 
Implications for Wolf Recovery in the Northeastern United States [hereinafter Canis 
soupus],18 endangered speCies update����DW�������������ODUJHU�XQJXODWHV�DV�ZROI�SUH\�
before European arrival suggesting historical presence of larger gray wolf).

183 Id. at 6.
184 See, e.g., Theberge, supra note 86, at 58 (discussing lower success of 

coyotes in depredating on moose and beavers); Fascione, Canis soupus, supra note 
182, at 6.

185 Fascione, Canis soupus, supra note 182, at 6.

Yellowstonepark.com
Yellowstonepark.com
http://www.yellowstonepark.com/2011/06/yellowstone-national-park-wolf-reintroduction-is-changing-the-%20face-of-the-greater-yellowstone-ecosystem/
http://www.yellowstonepark.com/2011/06/yellowstone-national-park-wolf-reintroduction-is-changing-the-%20face-of-the-greater-yellowstone-ecosystem/
http://www.yellowstonepark.com/2011/06/yellowstone-national-park-wolf-reintroduction-is-changing-the-%20face-of-the-greater-yellowstone-ecosystem/
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ecological objectives more effectively and swiftly than anticipated. 
Moreover, moose populations are now markedly declining in Vermont 
and New Hampshire, in part because of debilitating winter tick infes�
tations, so predator control could result in further decline.186 It is not 
possible to predict accurately the synergistic effects of predator compe�
tition and restoration more generally,187 so restraint in tampering with 
established systems is sound when the problem is not that a predator is 
missing altogether.

,QWURGXFLQJ�ZROYHV�LQWR�D�FR\RWH�GRPLQDWHG�HQYLURQPHQW�ZRXOG�
precipitate predator competition that would result in mortality and other 
suffering.188 It is likely that the larger wolves would eliminate many 
coyotes, as they have done in Yellowstone,189 with less than predictable 
results for the Northeastern ecosystem overall. Is it ethical to bring an�
imals into the region knowing that this struggle will occur, and even 
stimulating it? The ecological reasons for preferring wolves over coy�
RWHV�PXVW�EH�YHU\� VWURQJ� WR� MXVWLI\�GHOLEHUDWHO\� LQÀLFWLQJ�KDUP�RQ�DQ�
established creature, and the Eastern coyote’s progress as predator, as 
well as moose decline, cast doubt on the ecological advantages.

From a genetic viewpoint, another ethical issue is whether new 
wolves and coyotes would interbreed and produce animals even more 
K\EULGL]HG�DQG�JHQHWLFDOO\�PL[HG�190 Already biologists are concerned 
about “gene swamping” as a result of coyote and wolf interbreeding, 
which is problematic in reducing genetic diversity.191 Arranging great�
er contact among the animals might accelerate that dilution and defeat 
biodiversity reasons for wolf reintroduction. The value to biodiversity 
of maintaining relatively “pure” genetic species is understandable,192 al�
though some possible adaptive advantages of hybridism should be ex�
amined more thoroughly. 

Those charged with decisions on Northeastern wildlife should 
consider the ethics of lauding the wolf while denigrating the coyote. 
Coyotes tend to be maligned creatures closer to pests than the majestic 

186 See, e.g., Vermont Steps up Moose Monitoring, Vermont puBliC radio, 
KWWS���GLJLWDO�YSU�QHW�SRVW�YHUPRQW�VWHSV�PRRVH�PRQLWRULQJ (Oct. 18, 2013); Moose 
Die-Off Alarms Scientists, n.y. times, http://nytimes.com/2013/10/15/science/earth/
VRPHWKLQJ�LV�NLOOLQJ�RII�WKH�PRRVH (Oct. 14, 2013). 

187 See generally, Rolf O. Peterson, Wolves as Top Carnivores, in wolVes 
and human Communities: Biology, politiCs, and ethiCs�����������:DVKLQJWRQ�'�&��
Island Press 2001) (describing how contextual complexities preclude predictability).

188 See minding animals: awareness, emotions, and heart, 187, 191 (Ox. 
Univ. Press 2002) (discussing disruptions of many animals in restoration).

189 Id. at 191 (describing wolves killing many coyotes in Yellowstone).
190 See Theberge, supra�QRWH�����DW�������
191 Id. at 501.
192 See dayton o. hyde, don Coyote�����������-RKQVRQ�%RRNV�������������

(acknowledging loss of wolf with greater systemic value).

http://digital.vpr.net/post/vermont-steps-moose-monitoring
http://nytimes.com/2013/10/15/science/earth/something-is-killing-off-the-moose
http://nytimes.com/2013/10/15/science/earth/something-is-killing-off-the-moose


Toward Reconciling Environmental and Animal Ethics:  
Northeast Wolf Reintroduction 123

predators they resemble.193 The states freely allow coyote killing, some�
times even at night.194 Conduct and attitudes toward coyotes harken the 
human historical relationship to wolves that resulted in their national 
demise. While “speciesism” typically applies to judgments of human 
superiority over other animals, the idea can also apply to evaluations of 
nonhuman animals relative to each other.195 American attitudes about 
wolves were once overwhelmingly negative, to the point that humans 
eradicated the creature from their midst. Then wolves became heroes of 
the wild environment to some. Dramatic swings in perspectives suggest 
cultural capriciousness. This volatility should cause people to reevalu�
ate their attitudes toward maligned animals like coyotes to avoid repeat�
ing moral mistakes. 

ii. Whom to bring back: An ethical interlude

The current controversy over historical wolf identity may be 
ethically serendipitous, especially now that FWS appears intent on del�
isting gray wolves nationally.196 It provides time to revisit the 1992 FWS 
Restoration Plan and opportunity to reevaluate how to make restoration 
GHFLVLRQV��7KH�5HVWRUDWLRQ�3ODQ�WKDW�LGHQWL¿HG�SDUWV�RI�1HZ�<RUN�6WDWH�
and Northern New England as suitable habitat for Canadian wolves, the 
Plan concerned a subspecies of gray wolves (Canis lupus) that would 
be listed as “endangered” in the region.197 Not all biologists accept the 
QHZHU�� VHSDUDWH�VSHFLHV�YLHZ�RI�):6��DQG�VRPH�VWLOO�EHOLHYH� WKDW� WKH�
animal of the Northeastern past was actually a hybrid of gray wolves 
and coyote.198 The boundaries of a species are elastic and dynamic.199 
*RYHUQPHQW� DJHQWV� QHHG� WR� UHFRJQL]H� WKH� HWKLFDO� ULVNV� RI� VHWWOLQJ� RQ�
QHZ�FODVVL¿FDWLRQV�ZLWKRXW�VWURQJHU�H[SHUW�FRQVHQVXV�

193 Id.�DW����������������GLVFXVVLQJ�FRPPRQ�DQG�UHÀH[LYH�KDWUHG�RI�FR\RWHV�DV�
worthless varmints).

194 See Catherine reid, Coyote: seeKing the hunter in our midst,���������
(Mariner Books 2005) (2004) (describing liberal hunting of coyotes in Northeast and 
night hunting with lights in New Hampshire during part of year).

195 See wild JustiCe, supra QRWH� ���� DW� ������ �GLVFXVVLQJ� ³VSHFLHVLVW´�
judgments about animals as higher and lower).

196 See 78 Fed. Reg. 35,664, supra note 50, at 35,665.
197 See reCoVery plan, supra�QRWH����DW��������������
198 See Bridgett M. von Holdt, A Genome-Wide Perspective on the 

Evolutionary History of Enigmatic Wolf-Like Canids, 21 genome researCh 1294, 
1294 (2011) available at http://www.ncbi.nlm.nih.gov/pmc/articles/PMC3149496/.

199 See Francis H. Herrick, The Individual vs. the Species in Behavior 
Studies, 356 THE AUK.�����������������GHWDLOLQJ�WKH�ORQJVWDQGLQJ�DFNQRZOHGJHPHQW�
RI�VSHFLHV�DV�³DEVWUDFWLRQV´�DQG�GLI¿FXOWLHV�RI�LGHQWLI\LQJ�YDULHWLHV���see also 78 Fed. 
Reg. 35,664, supra�QRWH�����DW�����������FRQFHGLQJ�ODFN�RI�VFLHQWL¿F�FRQVHQVXV�RQ�
(DVWHUQ�ZROI�DQG�JHQHUDO�GLI¿FXOWLHV�RI�VSHFLHV�LGHQWL¿FDWLRQV��

http://www.ncbi.nlm.nih.gov/pmc/articles/PMC3149496
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Preliminary biological assessment suggests favorable status of 
Canis lycaon,200 the separate species FWS now claims historically oc�
cupied the northeastern region, but FWS concedes that complete bio�
logical assessment might justify future protection.201 If FWS persists in 
LWV�WD[RQRPLF�UH�GHVLJQDWLRQ��LW�KDV�DQ�HWKLFDO�REOLJDWLRQ�WR�SURWHFW�DQ\�
wolves migrating south on their own, at least until biological assess�
PHQWV�DUH�PRUH�FRQFOXVLYH��,I�WKH�DJHQF\�PDLQWDLQV�WKH�VHSDUDWH�VSHFLHV�
GHVLJQDWLRQ��DQG�QR�QHZ�LQIRUPDWLRQ�MXVWL¿HV�OLVWLQJ�Canis lycaon under 
the ESA, the Northeastern wolf reintroduction project will die. To go 
IRUZDUG��6WDWH�ZLOGOLIH�RI¿FLDOV�ZRXOG�QHHG�WR�SURFHHG�ZLWKRXW�¿QDQ�
cial and other assistance from the federal government, a highly unlikely 
prospect given other State priorities and the huge cost of reintroduction. 
While protection rather than restoration might be the most ethical reso�
lution, that conclusion should follow thorough assessment. 

Another questionable position that makes Northeastern wolf re�
introduction look unpromising is the FWS interpretation of “range” un�
der the ESA. Since the President George W. Bush administration, FWS 
restricts the concept to “current range.”202 This interpretation precludes 
protection of absent species, such as populations of either Canis lupus 
or Canis lycaon in the Northeast since no wolf populations inhabit the 
area. This notion of “range” as “current” begs in advance the central 
question whether a missing animal should be restored. It effectively en�
sures that an eradicated species will not return by human hands. If “cur�
rent range” had been the historical standard, gray wolves would never 
have been returned to Yellowstone, from which they were missing.

On the other hand, the ESA idea of restoring animals to a former 
range also raises ethical questions because it does not account for the dy�
namic character of any species.203 It might be impossible to prove which 
animal inhabited an area in the past because the species has changed 

200 See Thiel & Wydeven, supra� QRWH� ���� DW� �� �HPSKDVL]LQJ� WKDW� DXWKRUV¶�
assessment does not imply FWS acceptance).

201 78 Fed. Reg. 35,6644, supra note 50, at 35,717.
202 See�'UDIW�3ROLF\�RQ�,QWHUSUHWDWLRQ�RI� WKH�3KUDVH�³6LJQL¿FDQW�3RUWLRQ�RI�

,WV� 5DQJH´� LQ� WKH� (QGDQJHUHG� 6SHFLHV�$FW¶V� 'H¿QLWLRQV� RI� ³(QGDQJHUHG� 6SHFLHV´�
DQG� ³7KUHDWHQHG� 6SHFLHV�´� ��� )HG�� 5HJ�� �������� ������í��� �'HF�� ��� ������ �XVLQJ�
present tense in ESA to restrict “range” to area currently occupied by species being 
evaluated for listing); see also Letter from Leda Huta, Exec. Dir., Endangered Species 
&RDOLWLRQ��WR�.HQQHWK�6DOD]DU��6HF¶\��'HS¶W�RI�,QW���5HEHFFD�0��%ODQN��$FWLQJ�6HF¶\��
Dept. of Commerce (Feb. 19, 2013), available at http://www.biologicaldiversity.
RUJ�SURJUDPV�ELRGLYHUVLW\�HQGDQJHUHGBVSHFLHVBDFW�SGIV�����B(6$B*URXSBOHWWHUB
WRB$GPLQB�B��B���SGI� �UHTXHVWLQJ� PRGL¿FDWLRQ� RI� 'UDIW� 3ROLF\� RQ� (6$� WHUP��
³VLJQL¿FDQW�SRUWLRQ�RI�LWV�UDQJH´�WR�GLVTXDOLI\�VSHFLHV�IRU�OLVWLQJ�EDVHG�VROHO\�RQ�³ORVW�
historic range”).

203 See morrison, supra�QRWH�����DW�������GHVFULELQJ�SUREOHPV�ZLWK�KLVWRULFDO�
measures); see also 76 Fed. Reg at 76,993 (defending agency interpretation of 
³VLJQL¿FDQW´�UDQJH�DV�ELRORJLFDOO\�EDVHG�DQG�FRQVLVWHQW�ZLWK�(6$�SXUSRVHV��

http://www.biologicaldiversity.org/programs/biodiversity/endangered_species_act/pdfs/2013_ESA_Group_letter_to_Admin_2_19_13.pdf
http://www.biologicaldiversity.org/programs/biodiversity/endangered_species_act/pdfs/2013_ESA_Group_letter_to_Admin_2_19_13.pdf
http://www.biologicaldiversity.org/programs/biodiversity/endangered_species_act/pdfs/2013_ESA_Group_letter_to_Admin_2_19_13.pdf
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VLJQL¿FDQWO\�RYHU�WLPH�204�:LWQHVV�WKH�ZROI�OLNH�FR\RWH��7KH�WKUHVKROG�
time from which to identify historical range is inevitably arbitrary. More 
importantly, the animal that currently would most complement a region 
ecologically might be very different from the historical species because 
biotic and abiotic conditions have changed.205 Selecting the best can�
didate for relocation might not best be grounded in history. For exam�
ple, one commentator has suggested that the Laurentides Canadian wolf 
might be better for the Northeast than the most probable historical wolf 
EHFDXVH�RI�LWV�ODUJHU�VL]H�DQG�DGHSWQHVV�DW�ODUJH�XQJXODWH�GHSUHGDWLRQ�206 

Meanwhile, further coyote adaptations might enhance the pred�
atory effectiveness of that animal, which would render reintroduction 
of a competitor predator unnecessary. Moose numbers might continue 
to decline. Resourceful wolves might also travel south on their own 
LQ� VXI¿FLHQW� QXPEHUV��/HVVRQV� IURP� WKH�:HVW�PLJKW� VROLGLI\� DV�ZHOO��
Liberally resumed hunting suggests that some wolf prejudices might 
be less tractable than the animal’s newer iconic stature hinted. Whether 
Western wolves will endure in viable populations remains to be seen. 
For all of these reasons, a cautious interlude is not a bad development 
for wolves in the Northeast.

c. The Ethics of Recovery as a Rationale 

The overarching conservation goal of restoring an animal is spe�
cies recovery in the target region and ESA delisting because that species 
no longer requires protection.207 These goals invite ethical examination 
because of predictable real world consequences of achievement. A cen�
tral question is what counts as recovery and species stability.208 

Warranted delisting of the gray wolf would be a triumph but 
may be premature for western wolves, as many argue. Speculative 
FRXQWLQJ�DQG�JHQHURXV�NLOO�TXRWLHQWV�LQ�VRPH�VWDWHV�SROLWLFL]H�WKH�QRWLRQ�
RI�³UHFRYHU\�´�UDLVLQJ�FRQVWHUQDWLRQ�DERXW�WKH�HI¿FDF\�RI�IXWXUH�IHGHUDO�

204 See morrison, supra QRWH�����DW���í���
205 See Fascione, supra note 182, at 5; see also morrison, supra note 62, at 

15, 22, 85.
206 Fascione, supra note 182, at 5.
207 See 78 Fed. Reg. 35,664, supra note 50, at 2035673 (describing 

UHJXODWLRQV� LPSOHPHQWLQJ�(6$�GH¿QLQJ�GHOLVWLQJ�FULWHULD�DV�H[WLQFWLRQ�� UHFRYHU\��RU�
HUURU�LQ�FODVVL¿FDWLRQ��

208 See Center for Biological Diversity, Comments, 76 Fed. Reg. 26,086 
(proposed May 5, 2011) (questioning FWS policy of limiting protection to small 
areas of historical range as not conserving ecosytems); see also Defenders of Wildlife, 
Comments, 76 Fed. Reg. 26086 (proposed May 5, 2011) (questioning effectiveness of 
FWS Proposal in restoring ecological role of wolf as keystone species). available at 
KWWSV���ZZZ�GHIHQGHUV�RUJ�VLWHV�GHIDXOW�¿OHV�SXEOLFDWLRQV�UHYLVLQJ�WD[RQRPLF�VWDWXV�
RI�JUD\�ZROYHV�SGI. 

https://www.defenders.org/sites/default/files/publications/revising-taxonomic-status-of-gray-wolves.pdf
https://www.defenders.org/sites/default/files/publications/revising-taxonomic-status-of-gray-wolves.pdf
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oversight under the ESA. Without successful species restoration in the 
West, no animals would exist to hunt, so the existential status of western 
wolves has improved. Squeamishness about the ethics of a legal regime 
that brings animals back only to kill them later is nevertheless hard to 
shake, especially when the imperiled animals are “experimental” and 
subject to killing even before recovery is debatable. 

One might argue that the hunting and culling that follow pred�
ator reintroduction is not unethical even from the individual animal’s 
standpoint. The culled individuals could not ethically complain, so the 
argument would go, since those animals (the descendants of reintro�
duced ancestors) would not even exist to be hunted without successful 
species restoration. One could reason that a life cut short is preferable 
to no existence at all, unless that life is completely intolerable.209 Yet 
animal interest in an opportunity to live is different from the interests in 
length and quality of life. A wolf hunted down loses chances for future 
wolf experiences.

d. Preserving the Wildness of Places

Another rationale for returning wolves to their historical home�
lands is that wolves keep or make a place wild.210 Restoration success 
GHSHQGV�RQ�FORVH�PRQLWRULQJ��DQG�RFFDVLRQDO�DFWLYH�UH�LQWHUYHQWLRQ�LQ�
the animals’ lives,211 limiting animal autonomy. With intervention comes 
greater responsibility for welfare than humans would have for the same 
animals left in the wild to their own pursuits, even animals exposed 
to dangerous Canadian trapping and hunting cultures. Strict polarity 
between wild and “domesticated” animals that depend on humans for 
HDWLQJ��EUHHGLQJ��DQG�VKHOWHU�LV�DUWL¿FLDO�212 The duality assumes obliga�
tions to care only for “domesticated” beings under full human control. 

209� 7KLV�LV�DQDORJRXV�WR�DQ�DUJXPHQW�RI�SKLORVRSKHU��'HUHN�3DU¿W��UHJDUGLQJ�
FRQGLWLRQV� OHIW� IRU� IXWXUH�JHQHUDWLRQV��3DU¿W� FODLPHG� WKDW� D� IXWXUH�SHUVRQ� FRXOG�QRW�
reasonably complain about the legacy of the past unless her life was of such poor 
quality to be not worth living. See dereK parFit, reasons and persons, �������������
&ODUHQGRQ�3UHVV�����HPSOR\LQJ�DQDORJRXV�UHDVRQLQJ�FDOOHG�WKH�³QRQ�LGHQWLW\�SUREOHP´�
to humans).

210 See, e.g., McKibben, supra�QRWH�����DW����������H[SODLQLQJ�KRZ�FRQWDFW�
with natural environment has the potential to change human centeredness before it is 
too late).

211 See L. David Mech, Wolf Restoration in the Adirondacks: The Advantages 
and Disadvantages of Public Participation in the Decision, in wolVes and human, 
supra note 39, at 13, 20 (arguing that wolf restoration demandings ongoing management 
of populations); see also morrison, supra note 62, at 186, 188, 298 (describing the 
importance of long term study and adaptive management).

212 See palmer, supra� QRWH� ����� DW� ������ �H[SODLQLQJ� KRZ� ZLOG� DQG�
GRPHVWLFDWHG�LV�EHVW�YLHZHG�DV�³VSHFWUXP´�RI�KXPDQ�UHODWLRQVKLSV�ZLWK�QRQ�KXPDQ�
animals).
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Control is certainly a condition that creates and enhances ethical obliga�
tions.213 On a continuum, reintroduced wolves move closer to domesti�
cated creatures that depend entirely on humans for their survival, at least 
GXULQJ�LQLWLDO�SKDVHV�RI�UHHVWDEOLVKPHQW�ZKHQ�WKH�DQLPDOV�DUH�LGHQWL¿HG��
FDSWXUHG�� WUDQTXLOL]HG�� FROODUHG�� H[DPLQHG�� WUDQVSRUWHG�� IHG�� UHOHDVHG��
and monitored. Once animals are released to pursue daily needs in the 
wild, enhanced human responsibility for the animals’ welfare wanes 
somewhat but rises again with ongoing surveillance and resumed inter�
vention. In Yellowstone, for example, a pregnant wolf hastily prepared 
an exposed den, and project managers moved her and the pups back into 
FRQ¿QHPHQW� IRU� WHPSRUDU\�SURWHFWLRQ�214 After months of monitoring, 
trapping, moving, penning, and killings of wolves who killed livestock, 
Mike Phillips, wildlife biologist and leader of the Canadian removal 
process,215�UHÀHFWHG��³:KDW�DUH�ZH�GRLQJ"�«�,¶P�VWDUWLQJ�WR�IHHO�OLNH�D�
GDPQHG�]RRNHHSHU�´216

Intense oversight might also damage the wildness dimension of 
wolf integrity. Something “wild” is largely free of human control and 
able to carry out the activities suited to its nature relatively unimped�
ed.217 Restorations eventually release relocated animals to hunt, mate, 
and breed on their own in territories they newly and autonomously es�
tablish. Thus the ideal of wildness paradoxically infuses the activist in�
trusions that belie it. A central ethical question is whether the prospect 
RI�IXWXUH�DXWRQRP\�MXVWL¿HV�PHDQV�RI�DFXWH�KXPDQ�FRQWURO��RU�ZKHWKHU�
such meddling destroys the very wildness it purports to promote. The 
wolves removed from Canada were already wild, so Yellowstone proj�
HFW�RUJDQL]HUV�ZHUH�QRW�RIIHULQJ�WKHP�D�QHZ�ZD\�RI�UHDOL]LQJ�WKHLU�ELR�
logical nature. Instead their wildness waned, at least temporarily. 

Many who oppose wolf reintroduction into the Northeast do not 
seem to mind the return of wolves on their own, and some say they 
would welcome that event.218 To them, the genesis of the animals’ pres�
ence matters. This may not seem rational since the inconvenience of 
predators in proximity to humans would be similar regardless of wheth�
er the wolves arrived unassisted or as human deposits. Indeed, wolves 

213 See id. at 67 (using examples of typically “wild” animals in captivity 
who depend on humans for care).

214 See MCnamee, supra� QRWH� ���� DW� ������� �GHEDWLQJ� ZKHWKHU� WR� PRYH�
female alpha wolf from den back into captivity).

215 Id��DW�������
216 Id at 320.
217 See Holly Doremus, Restoring Endangered Species: The Importance of 

Being Wild, 23 harV. enVtl. l. reV. 1, 13 (1999) (discussing wild beings largely 
outside of human contact and control).

218 See, e.g., 7LPRWK\�&ODUN�	�$QQH�0DULH�*LOOHVEHUJ, supra note 54, at 135, 
143 (Virginia A. Sharpe et al, EDS. 2001) (discussing preference even among some 
environmentalists for natural return).
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returning naturally to the Northeast might represent a greater threat to 
human interests if it turns out that they are a separate species that must 
be protected as endangered or threatened. 

Some environmental philosophers defend attention to origin as 
HWKLFDOO\� UHOHYDQW� WR� YDOXDWLRQ� DQG� WUHDWPHQW�� ,Q� D�ZHOO�NQRZQ� ERRN��
Faking Nature: The Ethics of Environmental Restoration, Robert Elliot 
DQDORJL]HG�UHVWRUHG�QDWXUH�WR�DUW�FRSLHV��QRWLQJ�WKDW�WKH�FUHDWLYH�KLVWRU\�
of a painting matters to its value.219 He argued that the wildness and 
naturalness of a place are among the multiple factors that add to its val�
ue.220 He maintained that a restored environment, no matter how beau�
tiful or ecologically sound, lacks some value of the place on its own, 
in part because of the interruption in continuity with the past, which is 
never regained once lost.221 Elliot conceded that not all “natural” things 
are superior to artifacts, acknowledging that natural forces like volca�
QRHV��KXUULFDQHV�DQG�¿UHV�RIWHQ�KDUP�ODQGVFDSHV�222 Nor did he claim 
that all restoration is wrong, or that human tampering with nature al�
ways worsens conditions. He admitted that, “A natural state of affairs 
may, although not often, have negative intrinsic value overall, and in�
GHHG� OHVV� LQWULQVLF�YDOXH� WKDQ�DQ�DUWL¿FLDO�VWDWH�RI�DIIDLUV��EHFDXVH� WKH�
IRUPHU�H[HPSOL¿HV�VRPH�PDVVLYHO\�YDOXH�VXEWUDFWLQJ�SURSHUW\��VXFK�DV�
widespread misery.”223 He also conceded that the line between “natural” 
DQG�³QRQ�QDWXUDO´�LV�QRW�VWDUN��DQG�WKDW�KXPDQV�KDYH�LQÀXHQFHG�HYHU\�
place on earth.224 Nor did he separate humans from the natural world, 
although he insisted on the common sense idea that humans “have par�
WLDOO\� WUDQVFHQGHG� WKH�QDWXUDO´� WKURXJK� UDWLRQDO�GHFLVLRQ�PDNLQJ�� FXO�
ture, and technology.225 

&RQWHPSRUDU\�HQYLURQPHQWDO�ZULWLQJ�KDV�FULWLFL]HG�DUWL¿FLDO�GLV�
tinctions between the human and natural, perhaps none more provocative 
than William Cronon’s essay, “The Trouble with Wilderness.”226 Cronon 
considers wilderness a dynamic cultural construct that, in America, has 
roots in largely masculine frontier mythologies about individual renew�
DO�DQG�OLEHUDWLRQ�IURP�FRQVWUDLQWV�RI�FLYLOL]DWLRQ�227�:KLOH�DI¿UPLQJ�WKH�
importance of wild experiences in “learning to remember and acknowl�

219 roBert elliot, the ethiCs oF enVironmental restoration��������������
(arguing that copies reduce value based on their origin even if they are not valueless).

220 See id.�DW�����HYROYLQJ�QDWXUDOO\�DV�D�³YDOXH�PXOWLSOLHU�RU�LQWHQVL¿HU´��
221 Id. at 88, 91, 93.
222 Id. at 82, 133.
223 Id. at 142.
224 Id. DW��������
225 Id. at 128.
226 William Cronon, The Trouble with Wilderness; or, Getting Back to the 

Wrong Nature, in unCommon ground: rethinKing the human plaCe in nature�������
(William Cronon ed. 1996).

227 Id.�DW�������
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edge the autonomy of the other,”228�&URQRQ�FULWLFL]HV�³GDQJHURXV�GXDO�
ism that sets human beings outside of nature.”229 He expresses ethical 
concern about distancing that permits people to evade responsibilities 
toward the everyday natural world..230 In honoring pristine wilderness 
set apart, Cronon urges us not to forget that the middle nature we use 
and inhabit also “depends on our management and care.”231 

$W�¿UVW�VLJKW�&URQRQ¶V�VHSDUDWLRQ�FULWLTXH�VKDNHV�5REHUW�(OOLRW¶V�
thesis about the inferiority of places infected by human interventions. 
'HVSLWH� (OOLRW¶V� UHFRJQLWLRQ� WKDW� KXPDQ�QDWXUDO� GLVWLQFWLRQV� DUH� QRW�
stark, but matters of degree,232 he insists that human restorations are 
meaningfully outside of nature and usually defective relative to natural 
change.233 The tension between the two sets of ideas may offer guidance 
on Northeastern wolf restoration. Elliot’s thoughts incline toward re�
straint, while Cronon’s could support more interventionist policy. Like 
most important words, for example, “love,” “family,” or “beauty,” the 
words “nature” and “natural” do not have singular meanings. Their rich�
ness reveals values both shared and diverse. On one level, everything 
that happens is natural, including human inventions and uses of tech�
nology to remake the environment, because humans have evolved with 
rational capacities and a transformative approach to their world perhaps 
to a greater degree than other living beings.234 

5HFRJQL]LQJ�FRQWLQXLW\�GRHV�QRW�REOLWHUDWH�D�PHDQLQJIXO�GLVWLQF�
tion between the natural and human on other levels of understanding, 
however. Many people understand that human manipulations of the 
environment have been unprecedented, and that this intrusiveness has 
altered ecosystem services, biodiversity, 235 and even abiotic forces like 
climate, threatening humans and their progeny as well as other living 
WKLQJV��7R� UHÀHFW�PRUDOO\� RQ� WKLV� FRQGLWLRQ�� LW� LV� QHFHVVDU\� WR� LVRODWH�
human conduct even as we perceive ourselves as belonging to a contin�

228 Id. at 89.
229 Id. at 81.
230 Id. at 87.
231 Id. at 89.
232 elliot, supra�QRWH������DW�������������
233 See id. at 128 (culture, technology, and rational thinking transcending 

nature).
234 See id. at 117, 119.
235 See, e.g., leopold, supra note 16, at 255 (human changes different from 

evolutionary with complex and unanticipated effects); see also Bryan Norton, Robert 
&RVWDQ]D� 	� 5LFKDUG� &�� %LVKRS, The Evolution of Preferences: Why “Sovereign” 
Preferences May Not Lead to Sustainable Policies and What to Do about It, in 
searChing For sustainaBility: interdisCiplinary essays in the philosophy oF 
ConserVation Biology 249, 249 (Bryan G. Norton ed., 2003) (increasing impacts on 
environment through economic activity); see also J. Baird CalliCott, in deFense, 
supra�QRWH�����DW����ZRUOG�FKDQJLQJ�DW�³GL]]\LQJ�SDFH´���see also taylor, supra note 
�����DW������KXPDQV�FDXVLQJ�PDVVLYH�FKDQJHV�WR�HQYLURQPHQW��
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uous stream of natural processes. We need antagonistic senses of “natu�
ral” both encompassing humans and opposed to humans. Both ideas are 
ethically necessary if we are to judge ourselves and amend our relation�
ship to the world.

0DQ\�SHRSOH�OHDQ�WRZDUG�(OOLRW�OLNH�UHVWUDLQW�RQ�WKH�TXHVWLRQ�RI�
1RUWKHDVWHUQ�ZROI� UHVWRUDWLRQ�� UHÀHFWHG� LQ� WKH�SUHIHUHQFH� WKDW�ZROYHV�
return on their own initiative. For them, a “managed” wolf would be a 
mere replica and artifact, and a place with relocated wolves somewhat 
like a museum. Valuing natural predator return is to value wildness. As 
Elliot points out, understanding something of evolution, ecology, and 
natural history enhances aesthetic valuation of nature.236 For many, one 
environmental virtue is restraint, not ambitious recreation of conditions 
we have eradicated. Activist management may be a contemporary twist 
on the arrogant perspective that led to the environmental exploitation 
WKDW� SHRSOH� QRZ� KRSH� WR� XQGR��$FFRUGLQJ� WR� SKLORVRSKHU�� (ULF�.DW]��
many restorations share the moral defects of arrogance, dominance, and 
WKH�SXUVXLW�RI�DQWKURSRFHQWULF�DLPV��D�ÀDZHG�KXPDQ�UHODWLRQVKLS�WR�WKH�
QRQ�KXPDQ�ZRUOG�237

Objectors could reply that intervention is necessary because of 
damage that should be mitigated, and that we are now condemned to 
active stewardship. This point is consistent with constraint, however. An 
ethical dimension of stewardship is wisdom about when and how much 
to intervene. We are forced to make relative and somewhat arbitrary 
judgments about such boundary questions, but this does not render ev�
HU\�GHFLVLRQ�HWKLFDOO\�HTXLYDOHQW��7KURXJK�WKH�KD]H��ZH�VKRXOG�EH�DEOH�
to draw lines we should not cross.

A related objection might be that restoring ecological health re�
PRYHV�DUWL¿FLDOLW\�DQG�DGGV�WR�ZLOGQHVV��³:LOGQHVV´�LV�D�IHDWXUH�RI�SODFH�
that includes animals but also abiotic and biological features of the eco�
system. On this view, predator restoration unleashes natural forces that 
improve compromised systems and places.238 Despite initial intrusions, 
time injects greater wildness once wolves become indifferent to human 
presence in their new place. As packs change in composition and wolves 
GLVSHUVH�WR�IXO¿OO�WKHLU�SUHGDWRU�FDSDFLWLHV�LQ�OHVV�KRVSLWDEOH�SODFHV��WKH�
struggle to survive and live out species potential belies human control. 
The effects even begin to replicate earlier, more “natural” conditions, 
such as renewal of vegetation and bird life in Yellowstone when wolves 

236 elliot, supra note 219 at 95 (aesthetic appreciation beyond prettiness or 
novelty).

237� (ULF�.DW], The Big Lie: Human Restoration of Nature, in enVironmental 
ethiCs: an anthology 392, 396 (Andrew Light & Holmes Rolston III eds., 2003) 
(“arrogance” and “domination”) [hereinafter anthology].

238 See, e.g., Ernest Partridge, The Tonic of Wildness, in wolVes and human, 
supra note 39, at 199 (introducing wolves into Adirondacks enhancing wildness).
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drove away ungulate browsers.239 Wildness means permeable bound�
aries, an objector would conclude. The porous and dynamic nature of 
the wolves’ new existence recreates them as ‘wild.’ Elliot’s points are 
partly consistent with these insights. He is not denying that restorations 
can be positive, or even that we might sometimes be morally wise to 
intervene.240 Rather, his point is that something is lost notwithstanding 
positive gains.241 Even if one accepts that humans are part of nature, 
UHFRJQL]HV�WKDW�QR�SODFH�RQ�HDUWK�LV�IUHH�RI�KXPDQ�LQÀXHQFH��DQG�GHFLGHV�
that management is needed in a given context, it is hard to deny some 
shared sense of loss when humans engineer environments. 

$OO�RI�WKHVH�SRLQWV�PLVV�SHUKDSV�WKH�PRVW�VHULRXV�ORVV�RI�DXWR� 
nomy and wildness in wolves themselves, who are unwilling guests at 
human celebrations of environmental triumph. That they are only guests 
is evident in the prospect of death to a reintroduced wolf daring to prey 
on livestock, and from the resumption of hunting in the West as a mea�
sure of species health. Of course, we have no evidence that loss of wild�
ness matters to the wolves, so perhaps the idea of wolf integrity makes 
no biological sense. As far as we know, wolves do not conceive them�
VHOYHV�DV�ZLOG�RU�UHÀHFW�RQ�ZLOGQHVV�DV�D�WKLQJ�RI�YDOXH��<HW�ZROYHV¶�RE�
VHUYDEOH�H[XEHUDQFH�LQ�SOD\��IHHGLQJ��DQG�DI¿OLDWLRQ�VXJJHVWV�SURIRXQG�
immersion and frequent joy in living out their nature.242 Lest the reader 
EH�ZDU\�DERXW�WKH�DQWKURSRPRUSKL]LQJ��/��'DYLG�0HFK¶V�FODVVLF��7KH�
Wolf: The Ecology and Behavior of an Endangered Species, describes 
the extraordinary variety of wolf postures, odors, facial expressions, and 
sounds that express wolf “feelings.”243 To illustrate, Mech, a foremost 
wolf ecologist, documents and diagrams no less than eight facial expres�
sions and eleven tail positions that communicate information about an 
animal’s varied moods.244�+H�GHVFULEHV�¿YH�VRXQGV�IURP�ZKLPSHULQJ��
JURZOLQJ��EDUNLQJ��DQG�KRZOLQJ��EHVLGHV�D�OLWWOH�KHDUG�³VRFLDO�VTXHDN´�
that wolves use to “talk” emotionally and intimately to companions.245 
To disregard such richness in communicative behavior is less “scientif�
ic” than inferring that the creature is an emotional and complex being 
with attachments and cares. 

239 ten years oF yellowstone, supra�QRWH�����DW��������GHVFULELQJ�³WURSKLF�
cascade” of indirect effects on entire ecosystem).

240 elliot, supra QRWH������DW������������
241 Id.�DW����������QDWXUDO�FRQWLQXLW\�SHUPDQHQWO\�ORVW�GHVSLWH�LPSURYHPHQWV��
242 See minding animals, supra note 159, at 112 (describing the observable 

enjoyment of social carnivore paly and associated neurochemical changes in regions 
of the brain).

243 L. daVid meCh, the wolF: the eCology and BehaVior oF an endangered 
speCies���������1DWXUDO�+LVWRU\�3UHVV��������������

244 Id.�DW�������
245 Id. at 95.
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Captured and released wolves probably do not consciously re�
ÀHFW�RQ�WKHLU�LPSDLUHG�DXWRQRP\�DQG�GR�QRW�ODPHQW�WKDW�KXPDQV�PLJKW�
intervene once again in their lives to protect or manage them. Yet they 
may be aware of the extent of human scrutiny once they hunt, roam their 
territory, and reproduce. Experience with wolves suggests that these in�
telligent creatures are very sensitive to human presence and adapt to it 
to some degree. When Lewis and Clark followed the Missouri River in 
the early 1800s, Lewis recorded “vast assemblages” of howling wolves 
close by, who showed no fear of humans.246 Wolves later learned to avoid 
¿UHDUPV�247 and still later traps.248 We do not know how sensitive the an�
imals are to human disturbances, although the American history of hu�
man and wolf interactions suggests that the animals change their behav�
ior in response to contacts. Those making restoration decisions should 
assume that interventions into the lives of wolves will affect them, and 
deliberations should include empathetic attention to the wolf’s perspec�
tive as indicated in behavior and studies of brain responses.

A skeptic might pause at the idea of adopting animals’ perspec�
WLYHV��RU�HPSDWKL]LQJ�ZLWK�DQLPDOV�WR�XQGHUVWDQG�WKHLU�SRLQW�RI�YLHZ��(P�
pathy is a way of knowing.249 It involves placing oneself imaginatively 
in the position of the other to understand the other’s point of view.250 
Empathy is an important moral capacity because it enables appreciation 
of varying perspectives and penetrates perceptual boundaries. People 
can improve skills of empathy through patient efforts to listen, attend, 
imagine, and reason by analogy.251 Yet we can never know whether we 
are projecting our own emotions and attitudes upon others and deluding 
ourselves about true understanding.252 

If error can infect empathy toward other humans, it surely can 
FRQVWUDLQ� HPSDWK\� IRU� QRQ�KXPDQV� ZKR� LQKDELW� OHVV� DFFHVVLEOH� SHU�
FHSWXDO�GRPDLQV��$OWKRXJK�SHRSOH�HPSDWKL]H�ZLWK� VWUDQJHUV�� WKH\�DUH�
PRUH�OLNHO\�WR�HPSDWKL]H�ZLWK�SHUVRQV�WKH\�SHUFHLYH�DV�VLPLODU�253 Is the 
bridge between species simply too large and prone to error? Ethologists 
ZKR�VWXG\�WKH�EHKDYLRU��QHXURELRORJ\��DQG�JHQHWLFV�RI�QRQ�KXPDQ�DQ�
LPDOV�LQ�WKH�ODERUDWRU\�RU�¿HOG��REVHUYH�PDQ\�FRPPRQDOLWLHV�EHWZHHQ�
human and especially mammalian behavior.254 Once off limits, ethol�

246 hampton, supra note 100, at 83.
247 Id. at 85.
248 Id.�DW������������
249 See, e.g., Lynne N. Henderson, Legality and Empathy, 85 miCh. l. reV. 

1574, 1579 (1987).
250 Id.�DW���������
251 See id. at 1580, 1584, 1586 (discussing ways to guide empathy).
252 See id. at 1580, 1586 (empathetic understanding can be wrong and 

incomplete).
253 Id. at 1584.
254 See, e.g., Jane Goodall, Forward, in minding animals, supra note 159, 
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RJLVWV�QR� ORQJHU� VKXQ� WKH�YLHZ� WKDW�QRQ�KXPDQV�KDYH� ULFK�HPRWLRQDO�
and cognitive lives, and that they take joy, love, and pain in moments 
similar to humans.255 Neurobiology corroborates this conclusion in the 
VLPLODU�EUDLQ� VWUXFWXUH�DQG�FKHPLVWU\�RI�KXPDQV�DQG�QRQ�KXPDQ�DQL�
mals.256�5HVHDUFKHUV�FDQ�GHYHORS�HPSDWK\�IRU�WKHLU�QRQ�KXPDQ�VXEMHFWV��
although dissimilarities between species concededly risk greater error 
WKDQ�KXPDQ�VWUDQJHUV��)DVFLQDWLQJ�UHVHDUFK�QRZ�VXJJHVWV�WKDW�QRQ�KX�
PDQV�HPSDWKL]H�ZLWK�PHPEHUV�RI�WKHLU�RZQ�VSHFLHV�257 and even across 
species,258�OD\LQJ�JURXQGZRUN�IRU�WKH�ÀHGJOLQJ�WKHVLV�WKDW�DQLPDOV�KDYH�
moral lives.259 These discoveries make empathy important to under�
standing animals, provided one remains open to revising conclusions. 
Ethical empathy is a skill acquired through disciplined exercise of moral 
imagination and reasoning. If we were sure about the mental lives of 
others empathy would not even be necessary.

So what does empathy for reintroduced wolves (not to mention 
DOO�OLYLQJ�WKLQJV�DIIHFWHG�E\�UHVWRUDWLRQ��SUHVFULEH"�,W�¿UVW�GHPDQGV�WKDW�
conservation planners consider the impacts of relocation on the animals 
UHLQWURGXFHG��EXW�DOVR�RQ�WKRVH�OHIW�EHKLQG�ZKR�IRUPHUO\�DI¿OLDWHG�ZLWK�
the captured animals,260 and animals who encounter the newcomers in 
their new place.261 This means imagining oneself as the subject of forc�
ible change and adjusting to foreign conditions to glimpse the animals’ 
experiences. 

In his book, The Return of the Wolf To Yellowstone, Thomas 
McNamee places the reader in the emotional situation of the Alberta 
wolves in the capture through release stages of reintroduction. He does 

DW�L[�[L��marC BeKoFF, animal passions ������������BeKoFF, animal passions at 23, 
����GH¿QLQJ�DQG�H[SODLQLQJ�FRJQLWLYH�HWKRORJ\���see also dale Jamieson, morality’s 
progress: essays on humans, other animals, and the rest oF nature 90 (2002) 
(cognitive ethology as explaining animal behavior through cognition and emotions).

255 See Goodall, supra�QRWH������DW�L[�[��GHVFULELQJ�JURZLQJ�DFFHSWDQFH�RI�
animals as having emotional lives). Jamieson, supra note 254, at 71, 90 (describing 
development of ethology and contrasting behaviorist view); see also wild JustiCe, 
supra�QRWH�����DW��������GHVFULELQJ�SURJUHVV�LQ�HWKRORJ\��

256 See BeKoFF, animal passions, supra�QRWH������DW������������������������
(discussing aspects of neuroscience and emotional links).

257 See, e.g., BeKoFF, animal passions, supra�QRWH������DW��������������UDWV�
and monkeys refusing to take food that would result in shock to another).

258 Id.�DW������ERQRER�DVVLVWLQJ�FDSWLYH�VWDUOLQJ�WR�À\��
259 wild JustiCe, supra�QRWH�����DW�[LY���������������������SURYLGLQJ�UHDVRQV�

to infer that some animals have moral capacities).
260 See Fox & Bekoff, supra�QRWH�����DW���������LPSRUWDQFH�RI�H[DPLQLQJ�

restoration from all perspectives); see also minding animals, supra note 159, at 187 
�XQGHU�HPSKDVL]LQJ�HIIHFWV�RQ�DQLPDOV�LQ�IRUPHU�KDELWDW��

261 minding animals, supra note 159, at 187 (examining effects on smaller 
animals like coyotes, foxes, birds, and others).



Journal of Animal & Natural Resource Law, Vol. X134

not shun emotional descriptions like “terror,” 262 “dread,”263 and “de�
spair,”264 that enhance understanding of the animals’ perspectives. He 
draws on wolf biology and behavior and describes the physical reac�
tions of the animals in such detail that the reader imagines herself pres�
ent. Such imaginative stimulation of empathy serves ethical purposes 
and should be a deliberate part of assessing the merits of restorations 
from planning through monitoring. This engagement should not sup�
plant the holistic dimensions of reintroduction or the ecological values 
of conservation. It is rather a reminder not to overlook a less evident 
ethical perspective, that of animals themselves.

0F1DPHH�DQWKURSRPRUSKL]HV�DQLPDOV��SUREDEO\�WR�HQOLVW�LQWHU�
est and understanding, but this is not merely a device to engage readers. 
According to ethologist Marc Bekoff, humans must use the language 
DQG�FRQFHSWV� WKH\�KDYH� WR�XQGHUVWDQG�WKH�QRQ�KXPDQ�GHQL]HQV�RI� WKH�
world.265�$QHFGRWHV� RI� DQLPDO� EHKDYLRU� KDYH� VFLHQWL¿F� LPSRUWDQFH� LQ�
directing future observation and research.266 According to Bekoff, “the 
plural of anecdote is data.”267�%HNRII�FULWLFL]HV�UHVHDUFKHUV�ZKR�GLVWDQFH�
themselves from animal suffering by refusing to name study animals,268 
DQG�KH�VSHFL¿FDOO\�PHQWLRQV�WKH�<HOORZVWRQH�SUDFWLFH�RI�QXPEHULQJ�UH�
introduced wolves.269 Bekoff advocates naming to remind researchers 
that individuals, with hearts, minds, and feelings, will suffer the conse�
quences of the human enterprise at stake.270 He notes the association in 
areas of Africa between naming and accepting responsibility for some�
one.271 This route to enhance ethical sensibilities makes sense for ani�
PDOV�XVHG�LQ�ODERUDWRU\�H[SHULPHQWV�DQG�FDSWLYHV�LQ�]RRV�RU�RWKHU�IDFLOL�
ties. If naming restrains scientists and handlers from treating individuals 
as insensible commodities, then it is better for the creatures. 

Project operators named the packs reintroduced into Yellowstone 
by the target location of release, and they numbered individuals within 
each pack.272�7KLV�GLG�QRW�SUHYHQW�WKHP�IURP�LQGLYLGXDOL]LQJ�WKH�ZROYHV��
however, noting idiosyncratic behavior and roles, or grieving harmed 
and dead individuals.273 Much to the credit of the Yellowstone humans, 

262 mCnamee, supra note 20, at 65, 76, 269, 291.
263 Id. at 269.
264 Id. at 291.
265 minding animals, supra note 159, at 48. 
266 Id. at 47.
267 Id.
268 BeKoFF, animal passions, supra note 254, at 248.
269 marC BeKoFF, the animal maniFesto 110 (2010). 
270 Id. at 109.
271 Id.
272 See mCnamee, supra�QRWH�����DW������������������IRU�H[DPSOH��&U\VWDO�

Creek, Rose Creek, Soda Butte packs).
273 See id.�DW�������������GHVFULELQJ�GHGLFDWLRQ��VDFUL¿FHV��DQG�JHQWOH�FDUH�RI�

wolves by project managers).
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such responses demonstrated respect for wolves as individuals as well 
as members of species. Managers were right to avoid naming the wild 
animals since an ethical issue in this context is diminishing wildness. 
Since project actors showed compassion toward creatures with numbers 
but without names, I conclude that naming is not ethically important 
to wildlife restorations. Naming wild beings might relegate animals to 
actors in a human drama.

e.  Ethical Pluralism: Reconciling Conservation  
and Animal Welfare Goals

Some have defended wolf restoration as demonstrating that con�
servation interests are compatible with animal welfare with a plural�
istic approach. To appreciate this claim, it is important to understand 
how traditional ethical theories diverge and how they might apply in 
WKLV�FRQWH[W��&RQVHUYDWLRQ�MXVWL¿FDWLRQV�RIWHQ�LQYRNH�XWLOLWDULDQ�UHDVRQ�
LQJ�LQ�WKH�QRUPV�RI�RYHUDOO�JRRG�DQG�ORQJ�UDQJH�FRQVHTXHQFHV��*RRGV�
are variously taken to be units of pleasure and pain, preferences, and 
interests or welfare,274 rather than the subjects of those experiences.275 
An individual’s “rights” are derivative concerns, and most utilitarian 
philosophers avoid rights language.276� ,I� WKH� WRWDO�FRQ¿JXUDWLRQ�RI� WR�
WDO�SOHDVXUHV��LQWHUHVWV��RU�SUHIHUHQFHV�WDNHQ�WRJHWKHU�FRQÀLFWV�ZLWK�WKH�
good of an individual, that individual’s interests must yield.277 Philoso�
phers have applied utilitarian thinking to animal individuals as well as 
KXPDQ�DQG�MXVWL¿HG�DQLPDO�ZHOIDUH�HWKLFV�RQ�WKDW�EDVLV�278 

Conservation biologists, ecologists, and environmentalists gen�
HUDOO\� FRQVLGHU� WKH� LQWHUHVWV� RI� QRQ�KXPDQV�� EXW� XQOLNH� FODVVLFDO� XWLO�
itarian thought that considers the aggregated interests of individuals, 
WKH� XQLWV� RI� FRQFHUQ� DUH� GH¿QHG� DV�ZKROHV� OLNH� SRSXODWLRQV�� VSHFLHV�� 
 

274 See John Stuart Mill, Utilitarianism, in essential worKs oF John stuart 
mill� ����� ������� ������� �SOHDVXUH� DQG� SDLQ� DV� FRPSRQHQWV� RI� KDSSLQHVV��� peter 
singer, animal liBeration��������������LQWHUHVWV�DV�FRQGLWLRQV�EHQH¿WLQJ�RU�KDUPLQJ�
welfare of beings with good of their own who can suffer).

275 See, e.g., Tom Regan, The Case for Animal Rights, in the animal 
ethiCs reader��������������G�HG����������GHVFULELQJ�XWLOLWDULDQ�³UHFHSWDFOH�YLHZ´�WKDW�
experiences count more than the subject having the experiences).

276 But see peter singer, A Response, in singer and his CritiCs (Dale 
Jamieson ed., 1999) 269, 292 (discussing rhetorical use of rights language in Animal 
Liberation as consistent with political discourse and appealing to wide audience).

277 See Mill, supra note 274, at 199, 204 (counting general happiness more 
than individual).

278 See singer, supra�QRWH������DW������FDSDFLW\�WR�VXIIHU�RQO\�EDVLV�IRU�HTXDO�
moral consideration, not membership in a particular species).
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and systems.279 Thus, environmentalist reasoning can be utilitarian in 
measuring morality in terms of results or consequences, but differs from 
traditional utilitarianism in promoting the aggregate interests of wholes 
over the accumulated interests of individuals.280 Thus, conservation 
ethics could justify killing a population of animals if pressures on the 
system, including vegetation, soils, species, and water, are too great.281 
$QLPDO�ZHOIDUH�DQG�ULJKWV�SURSRQHQWV�KDYH�FULWLFL]HG�WKLV�KROLVWLF�RULHQ�
tation, encapsulated in Tom Regan’s phrase “environmental fascism.”282 
Hyperbole aside, holistic conservation goals predominate over individ�
ual interests in the wolf restoration context. The interests of animals re�
moved, left behind in the source location, and in those in the relocation 
site, like coyotes, who must compete for survival, are secondary to more 
abstract wholes like ecosystems.

Philosophers in the deontological tradition like Tom Regan 
might argue that holistic goals violate the rights, interests, or dignity 
of individual animals that possess inherent value.283 One could extend 
a formulation of Immanuel Kant’s Categorical Imperative to individual 
animals: “[s]o act as to treat humanity, whether in thine own person or 
LQ�WKDW�RI�DQ\�RWKHU��LQ�HYHU\�FDVH�DV�DQ�HQG�ZLWKDO��QHYHU�DV�D�PHDQV�
only.”284 Although Kant applied the Imperative only to humans with ra�
tional capacities who can follow moral laws out of duty,285 one might 
H[WHQG� .DQWLDQ�OLNH� LPSHUDWLYHV� WR� QRQ�KXPDQ� DQLPDOV� RQ� WKH� EDVLV�
of growing ethological information on the rich intellectual, emotional, 
DQG�HYHQ�PRUDO�OLYHV�RI�QRQ�KXPDQ�DQLPDOV�286 On that foundation, one 
might argue presumptively against environmental programs that favor 
VSHFLHV�RU�HFRV\VWHPV�DQG�VLJQL¿FDQWO\�KDUP�LQGLYLGXDO�GLJQLW\�287 

 

279 See, e.g., CalliCott, in deFense, supra� QRWH� ���� DW� ������ �DGYRFDWLQJ�
independent ethical concern for ecological systems and relations); see also Varner, 
supra�QRWH����DW��������GLVFXVVLQJ�KROLVW�DWWULEXWLRQ�RI�YDOXH�WR�FRPPXQLWLHV�DQG�V\VWHPV�
but rejecting independent value of wholes as subjects of direct moral consideration); 
see also morrison, supra note 62, at 17 (conservation biologist describing “ultimate 
JRDO´�RI�³ORQJ�WHUP�SHUVLVWHQFH´�RI�KDELWDW��SRSXODWLRQV��DQG�VSHFLHV��

280 Id.
281 See, e.g., CalliCott, in deFense, supra� QRWH� ���� DW� ������ �GLVFXVVLQJ�

killing of animals to preserve vegetation); see also Varner, supra�QRWH����DW���������
��������GHIHQGLQJ�VRPH�³WKHUDSHXWLF�KXQWLQJ´�RI�RYHU�SRSXODWHG�DQLPDOV���

282 tom regan, the Case For animal rights 362 (1983).
283 Id.�DW������
284 See Kant, supra note 131, at 46.
285 Id. DW�����������
286 See, e.g., minding animals, supra�QRWH������DW��������������
287 Whether or not one applies the language of rights to those animals is not 

DV�LPSRUWDQW�DV�WKH�GHRQWRORJLFDO�SULQFLSOH�WKDW�KROLVWLF�EHQH¿WV�FDQQRW�MXVWLI\�WDNLQJ�
the interests of individuals as secondary.
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5HVWRUDWLRQ�SURSRQHQWV�ZRXOG�KDYH�GLI¿FXOW\�ZLWK�D�GHRQWRORJ�
ical position. Although one could speak of ‘rights’ of species or ecosys�
tems, as Aldo Leopold did when he considered the land’s “right to con�
tinued existence” and the attitude of “respect for community as such,”288 
WU\LQJ� WR� GH¿QH� WKH� ULJKWV� RI� JURXSV� RU� FROOHFWLYHV� LV� FKDOOHQJLQJ�� OHW�
alone abstractions like systems or species.289 Scientists have long rec�
RJQL]HG�WKDW�JURXSV�OLNH�VSHFLHV�RU�VXEVSHFLHV�KDYH�IX]]\�ERXQGDULHV�290 
Harder it still is to identify parameters of biotic systems because of dy�
namic, overlapping, and interacting ecological conditions.291 Even if 
RQH�FRXOG�GH¿QH�FRQFHSWXDO�ERUGHUV�VDWLVIDFWRULO\��D�VWDEOH�DQG�FRKHUHQW�
idea of group welfare is challenging given the diverse needs and con�
ditions of group members or components.292 Discussing the rights and 
interests of collectives inevitably involves abstractions and may have 
PRUH�PHWDSKRULFDO�DQG�UKHWRULFDO�WKDQ�OLWHUDO�VLJQL¿FDQFH��

A conservationist could claim that overall goods are the essence 
of environmental thinking, and inherent value and rights are beside the 
point in this context.293 This move would not mean rejecting deonto�
logical approaches in other ethical contexts, such as human rights and 
domestic animal welfare. The conservationist perspective simply ad�
dresses different contextual concerns. The conservationist might accept 
individual rights or utilitarian interests of sentient individuals who ex�
perience pain and pleasure, as Tom Regan and Peter Singer have argued 
respectively,294 illuminating ethical issues in using animals in scientif�
ic research or farming.295 About such concerns, Alice Advocate, would 

288 leopold, supra note 16, at 240.
289 See, e.g., Herrick, supra�QRWH������DW����������������GLVFXVVLQJ�VSHFLHV�DV�

³DEVWUDFWLRQV¶�DQG�GLI¿FXOWLHV�RI�LGHQWLI\LQJ�YDULHWLHV���see also 78 Fed. Reg. 36, 664, 
DW��������í����GLVFXVVLQJ�VFLHQWL¿F�FRQWURYHUVLHV�LQ�VSHFLHV�LGHQWL¿FDWLRQV��

290 Id.
291 See morrison, supra�QRWH�����DW������������ �GLI¿FXOWLHV�RI�GH¿QLQJ�DQ�

ecological ‘community’).
292 Id.�DW���������GLYHUVH�LQWHUHVWV�RI�V\VWHP�FRPSRQHQWV�DQG�LPSRUWDQFH�RI�

GH¿QLQJ�SDUWLFXODU�JRDOV�RI�UHVWRUDWLRQ��
293 See, e.g., CalliCott, in deFense, supra note 22, at 18 (environmental 

and animal welfare ethics may not be “companionable, complementary, or mutually 
consistent”).

294 See regan, supra�QRWH������DW�������� �ULJKWV�EDVHG�DUJXPHQW� IRU�HTXDO�
FRQVLGHUDWLRQ�RI�DOO�VHQWLHQW�LQGLYLGXDO�³VXEMHFWV�RI�D�OLIH´�ZKR�DUH�FRQVFLRXV�DQG�KDYH�
beliefs, desires, perceptions, memories, emotions, and sense of a future as well as the 
experiences of pleasure and pain); see also singer, supra�QRWH������DW������XWLOLWDULDQ�
argument for equal consideration of interests based on sentience).

295 See Tom Regan, The Radical Egalitarian Case for Animal Rights, 
in readings in theory, supra QRWH� ���� DW� ��í��� �ULJKWV� YLHZ� UHTXLULQJ� ³DEROLWLRQ´�
RI� SUDFWLFHV� OLNH� XVLQJ� DQLPDOV� LQ� VFLHQWL¿F� UHVHDUFK� DQG� IDFWRU\� IDUPLQJ���singer, 
supra�QRWH������DW���������������³VSHFLHVLVP´�H[SORLWDWLRQ�RI�DQLPDOV�LQ�UHVHDUFK�DQG�
farming).
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have much to say at the conservation conference. Those perspectives 
apply less well, if at all, to wild animals and issues like restoration, the 
environmentalist might counter. Although high functioning wild carni�
vores like wolves are sentient beings, an individualist perspective is not 
apt in conservation matters, Carol Conservationist would conclude. This 
ZRXOG�EH�D�PHWD�HWKLFDO�FRQFOXVLRQ�WKDW�QR�VLQJOH�WKHRU\�RU�SHUVSHFWLYH�
can address all types of ethical questions.

Ethicists like Peter Pluralist would endorse this position. A the�
oretical ethical pluralist rejects the idea that morality is reducible to one 
approach or set of principles.296 Critical of environmental ethics as a 
¿HOG�RI�SKLORVRSK\��DW�OHDVW�LQ�LWV�HDUO\�GHFDGHV��VRPH�SOXUDOLVWV�ODPHQW�
HQHUJ\�VTXDQGHUHG�RQ�WKHRUL]LQJ�DERXW�ZKDW�HQWLWLHV�KDYH�YDOXH�297 They 
FRQWHQG�WKDW�H[WHQVLYH�GHEDWH�DPRQJ�DQWKURSRFHQWULF�DQG�QRQ�DQWKUR�
SRFHQWULF� FRPPHQWDWRUV� KDV� OHIW� SUDFWLFDO� UHVROXWLRQV� WR� QRQ�SKLORVR�
phers, to the detriment of environmental policy.298 

Many environmental ethicists of late have adopted a pragmatic as 
well as pluralistic view. Some see a consensus emerging on environmen�
tal policy informed by science.299 They contend that it is not necessary to 
resolve foundational differences because much of the time environmen�
talists can agree on worthy ends and simply bypass deeper theoretical 
questions.300 Practical pluralism is attractive when it allows people of var�
ied persuasions to converse and accomplish objectives under conditions 
of urgency. The view seductively promises more effective activism.

Has practical pluralism worked in wildlife restoration deci�
VLRQ�PDNLQJ"�2QH�PLJKW�VD\�ZLWK�VRPH�SODXVLELOLW\�WKDW�:HVWHUQ�ZROI�UH�
introduction is a triumph of practical pluralism in policy. Divergent coali�
tions ultimately compromised to move the experiment forward,301 which 

296 See Kelly A. Parker, Pragmatism and Environmental Thought, in 
enVironmental pragmatism,� DW� ���� ������ ������� �PRUDO� SOXUDOLVP� DV� YLHZ� WKDW� QR�
single theory applies across all situations). See also norton, supra�QRWH�����DW��������
(no single set of principles resolving all moral problems).

297 See Christopher Stone, 'R�0RUDOV�0DWWHU"�7KH� ,QÀXHQFH�RQ� HWKLFV� RQ�
Courts and Congress in Shaping U.S. Environmental Policies, 37 u.C. daVis l. reV. 
������������������UHSRUWLQJ�SUHOLPLQDU\�HPSLULFDO�UHVXOWV�RI�FRPSXWHU�VHDUFKHV�WKDW�
VXJJHVW�ORZ�LQÀXHQFH�RI�HQYLURQPHQWDO�HWKLFV�RQ�SROLF\��HYHQ�LQ�FRPSDULVRQ�WR�RWKHU�
¿HOGV�RI�HWKLFV���see also norton, supra�QRWH�����DW�������GLVFXVVLQJ�SRODUL]DWLRQ�RI�
HQYLURQPHQWDOLVWV�RQ�LVVXH�RI�QRQ�DQWKURSRFHQWULF�YDOXH�DQG�UHFRPPHQGLQJ�IRFXV�RQ�
shared policy goals despite foundational disagreements).

298 Id.
299 See norton, supra�QRWH�����DW��������
300 Id.
301 For example, the compensation fund that Defenders of Wildlife raised 

helped to assure ranchers that they would be somewhat protected from livestock losses. 
See, e.g., mCnamee, supra note 60, at 50. On the other hand, many environmentalists 
reluctantly accepted ‘experimental’ status of reintroduced wolves under section 10(j) 
of the ESA, which would allow ranchers and others to kill wolves in the event of 
depredations, as a compromise to move the reintroduction forward. See, e.g., id. at 45. 
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worked from an ecological perspective. They accommodated legitimate 
interests of ranchers with the assistance of Defenders of Wildlife, the or�
JDQL]DWLRQ� WKDW� UDLVHG�D�FRPSHQVDWLRQ� IXQG� IRU�GHSUHGDWHG� OLYHVWRFN�302 
Yellowstone representatives extensively consulted diverse constituents 
about many facets of the restoration program.303 When States and federal 
RI¿FLDOV�ZHUH�LQYHVWLJDWLQJ�SRVVLELOLWLHV�RI�EULQJLQJ�ZROYHV�EDFN�WR�WKH�
Northeast, various “stakeholders” also collaborated.304 In New York, peo�
SOH�RI�GLIIHUHQW�SHUVXDVLRQV�IRUPHG�D�&LWL]HQV¶�$GYLVRU\�&RXQFLO��&$&��
composed of divergent representatives to discuss the risks and strengths 
of regional wolf reintroduction and oversee feasibility studies.305 These 
techniques, along with extensive ecological studies of the region, are ex�
amples of pragmatic pluralism on the front lines.

Despite commendable aspirations, however, restoration propo�
nents did not apply a genuinely pluralistic perspective in either Yellow�
stone or the Northeast so far. To be comprehensively pluralistic, they 
would need to consider all interests, including those of individual ani�
mals being removed, left behind, and exposed to new predators. A prom�
ise of practical pluralism is to bypass such issues as better suited to a 
different ethical framework, typically animal welfare or rights. Yet this 
diminishes even the pragmatic appeal of pluralism. The problem with 
the “different context, different perspective view” is that proponents se�
lect manageable ethical issues in advance, which skews the result. This 
commits the logical fallacy of “begging the question,” or assuming in 
circular fashion what one is trying to prove.

An important method of practical ethics is to identify all eth�
ically relevant factors of a case. Imagining an example from applied 
professional ethics, one could not determine whether a physician should 
report a colleague for substance abuse without considering the hospital 
and professional “culture” within which the professionals operate. If 
RQH�UHOHJDWHG�FROOHFWLYH�LQÀXHQFHV�WR�DQRWKHU�VSKHUH�RI�HWKLFV��LW�ZRXOG�
EH�UHDVRQDEOH�WR�YLHZ�WKH�UHVXOWLQJ�DQDO\VLV�LQVXI¿FLHQW��$OWKRXJK�WHFK�
QLFDO�DQG�VFLHQWL¿F�PDWWHUV�FRPSRXQG�WKH�FRPSOH[LWLHV�RI�DSSOLHG�HQ�
vironmental ethics, bracketing relevant issues at the outset distorts the 
conclusions. Selectively ignoring foundational issues might facilitate a 
decision, but the resulting policy would not be ethically sound.

3OXUDOLVWV� ZKR� UHVHUYH� .DQWLDQ�OLNH� FRQVLGHUDWLRQV� WR� DQRWKHU�
¿HOG�RU�DQRWKHU�GD\��RU�UHOHJDWH�VHQWLHQFH�WR�GLIIHUHQW�QRUPV��DUH�LQVX�
lating the holistic biases of conservation biology from the very ethical 

302 Id. See mCnamee, supra note 60, at 50.
303 Id.�DW������������GHVFULELQJ�H[WHQVLYH�FDPSDLJQ�RI�5HFRYHU\�7HDP�KHDG��

Ed Bangs, to educate the public and solicit input).
304 See Fascione & Kendrot, supra� QRWH� ���� DW� ������ �GHVFULELQJ� SURFHVV�

facilitating meaningful community participation).
305 Id. at 55.
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critique needed to counteract bias in the discipline.306 They would not 
contend directly with biocentric capacities of individuals whose inter�
HVWV�DWWDFK�WR�XQLTXH�IRUPV�RI�ÀRXULVKLQJ�307 Ethicists, ethologists, cul�
tural anthropologists, and others could facilitate discussions that would 
improve wildlife conservation.

Pluralistic optimism encourages people to work together de�
spite foundational differences in perspectives and motivations. Some 
Christian fundamentalists have joined secular environmental activists 
of markedly different political persuasions to honor natural Creation.308 
Religious believers have achieved some ecumenical consensus about 
the value of creation and the importance of human humility.309 Pluralism 
is a helpful reminder that philosophy has been overly preoccupied with 
GLOHPPDV�DQG�FRQÀLFWV�RI�SULQFLSOH�DQG�YDOXHV��DV� LOOXVWUDWHG�LQ�³OLIH�
boat” thought experiments, where someone or something always los�
es.310 Yet pluralists are overly glib about the softness of theory. Genuine 
FRQÀLFWV�RI�KROLVWLF�DQG�LQGLYLGXDO�SHUVSHFWLYHV�PDU�PDQ\�FRQVHUYDWLRQ�
programs. Pluralists cannot make clashes disappear as much as they 
yearn for harmony.

6RPH�SUDJPDWLF�SOXUDOLVWV�GR�UHFRJQL]H�UHVLGXDO�FRQÀLFWV�RI�KR�
listic and individualistic perspectives. Bryan Norton, one strong pro�
ponent of pragmatism, has tried to balance these tensions. In his essay, 
“Caring for Nature,” Norton resorts to the idea of “animal altruism” to 
justify the conservationist subordination of animals to holistic species 
preservation programs.311�1RUWRQ�MXVWL¿HV�DQLPDO�DOWUXLVP�³DV�D�FRQFHS�
tual extension of the striving to live and perpetuate one’s species,”312 “a 

306 See, e.g., morrison, supra note 62, at 15 (need to consider ethical issues 
in wildlife management); see also Fox & Bekoff, supra� QRWH����� DW� ������� �HWKLFV�
XQGHU�HPSKDVL]HG�LQ�FRQVHUYDWLRQ�¿HOGV��

307 See taylor, supra�QRWH������DW��������UHVSHFWLQJ�LQKHUHQW�YDOXH�RI�OLYLQJ�
individuals, including plants, that have a good of their own); see also martha C. 
nussBaum, Frontiers oF JustiCe: disaBility, nationality, speCies memBership���������
��������MXVWLFH�UHTXLULQJ�RSSRUWXQLWLHV�WR�ÀRXULVK�DFFRUGLQJ�WR�WKH�YDU\LQJ�FDSDELOLWLHV�
of species).

308 See, e.g., Roger Gottlieb Interview at American Prospect oXFord uniV. 
press Blog (Apr. 20, 2006, 5:05 PM), KWWS���EORJ�RXS�FRP���������URJHUBJRWWOLHE 
(Christian fundamentalist arguing for theological grounding of environmental 
protection). 

309 See spirit and nature: why the enVironment is a religious issue (Steven 
C. Rockefeller & John C. Elder eds. 1992) (ecumenical contributions showing diverse 
DSSURDFKHV�WR�¿QGLQJ�FRPPRQ�JURXQG�RQ�HQYLURQPHQWDO�SURWHFWLRQ��

310 See marilyn Friedman, what are Friends For? Feminist perspeCtiVes on 
personal relationships and moral theory, 71 (1993) (modern ethics as “nightmare 
of plane crashes, train wrecks, and sinking ships”).

311 Bryan G. Norton, Caring for Nature: A Broader Look at Animal 
Stewardship, in Bryan g. norton, searChing For sustainaBility 375, 385 (2003).

312 Id. at 390.

http://blog.oup.com/2006/04/roger_gottlieb
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goal that is implicit in the life struggle of the animal.”313�+H�LQYRNHV�¿HOG�
studies of animals, noting that animal behavior sometimes resembles 
human altruism.314 He gives examples of a dominant gorilla male who 
allows his band to escape by staying behind and succumbing to death by 
poachers, and army ants that drown themselves to form a bridge allow�
ing their cohorts to cross a stream.315�1RUWRQ�UHFRJQL]HV�WKDW�DQ�DQLPDO�
cannot choose to act altruistically to perpetuate its group or species be�
cause this is an abstraction beyond the grasp and valuation of animals.316 
Still, Norton contends that making voluntariness a requirement for al�
truism renders the trait impossible for animals.317 

7KLV� DUJXPHQW� LV� SX]]OLQJ� ¿UVW� EHFDXVH�1RUWRQ� KDV� GHVFULEHG�
H[DPSOHV�RI�JRULOOD�DQG�DQW�VHOI�VDFUL¿FH� WKDW do appear voluntary al�
WKRXJK� SHUKDSV� QRQ�GHOLEHUDWLYH��:KHQ� LW� FRPHV� WR� IRUFLEOH� FDSWXUH��
transport, and management of wild animals in new settings, however, 
voluntariness is certainly not apt. Norton admits the “awkward truth” 
that humans would be justifying such detriment to individuals to ratify 
conservation decisions favoring wholes like populations or species.318 
Peter Singer once posed a relevant test to science experimenters who 
MXVWLI\�KDUPLQJ�DQLPDOV� IRU� WKH� VDNH�RI� ODUJHU�EHQH¿WV�319 they would 
QHYHU�H[SHFW�KXPDQV�WR�UHOLQTXLVK�VXUYLYDO�RU�ZHOO�EHLQJ�IRU�WKH�VDNH�
of homo sapiens. It is disingenuous to claim that animals should do the 
same for their species. Animal and human altruism surely would vary, 
and diverse species could express altruism differently.320 Yet altruism 
GLYHVWHG�RI�DOO�VHOI�GLUHFWLRQ�PDNHV�QR�VHQVH��

,W�LV�UDWLRQDOL]DWLRQ�WR�MXVWLI\�KDUP�RQ�WKH�EDVLV�WKDW�WKH�DQLPDO�
ZRXOG�DSSURYH�LI�RQO\�LW�FRXOG�XQGHUVWDQG�WKH�ORQJ�WHUP�YDOXH�RI�SUH�
serving its kind. It is preferable to admit that humans are imposing sac�
UL¿FHV�RQ�DQLPDOV�LQ�VHUYLFH�RI�KROLVWLF�DLPV��DQG�WKHQ�WU\�WR�MXVWLI\�WKDW�
position. Acknowledging the collision of interests helps to ensure that 
VDFUL¿FLDO�GHFLVLRQV�DUH�UDUH��

$OEHUW� 6FKZHLW]HU� DGRSWHG� WKH� JXLGLQJ� SULQFLSOH� RI� UHYHUHQFH�
for life.321 Yet he wrestled with the paradox that this ideal is impossible 

313 Id.
314 Id. at 386.
315 Id.
316 Id. norton, supra note 314, at 386.
317 Id. at 387, 392.
318 Id. at 389.
319 See singer��VXSUD�QRWH������DW��������DVNLQJ�ZKHWKHU�UHVHDUFKHUV�ZRXOG�

XVH�PHQWDOO\�GH¿FLHQW�KXPDQV�LQ�H[SHULPHQWV�WR�GHPRQVWUDWH�WKH�LQDSSURSULDWH�XVH�RI�
animals).

320 See minding animals, supra note 159, at 48 (observing emotional 
responses in animals does not mean their emotions are the same as humans).

321 See generally alBert sChweitzer, the philosophy oF CiVilization 307, 
309 (1960).
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to meet, given the ubiquitous biological fact that survival comes at the 
expense of other living things.322 Conservation decisions that harm indi�
YLGXDOV�H[HPSOLI\�6FKZHLW]HU¶V�XQUHDOL]DEOH�LGHDO�RI�UHYHUHQFH��6SHFLHV�
restoration involves tradeoffs to individual beings, and the ethical chal�
OHQJH�LV�WR�FRQIURQW��QRW�HYDGH��WKH�FRQÀLFWV�WR�DVFHUWDLQ�ZKHQ�FRPSUR�
PLVH�LV�MXVWL¿HG�

f. For the Good of the Wolves

%U\DQ�1RUWRQ¶V�DUJXPHQW�WKDW�DQLPDO�³DOWUXLVP´�MXVWL¿HV�VRPH�
individual harm is paternalistic reasoning that reintroducing wolves is 
the best thing for them�HYHQ�WKRXJK�WKH\�FRXOG�QRW�UHFRJQL]H�RU�FRQVHQW�
to such good. Reintroduction promotes wolf best interests as ascertained 
by the human actors. Others have made similar points about animal best 
interests. For example, Gary Varner claims that overpopulated animals 
EHQH¿W�IURP�KXQWLQJ�WR�FXOO�QXPEHUV�323 and that intervention in animal 
OLYHV�WKURXJK�UHPRYDO�DQG�UHORFDWLRQ�LV�VRPHWLPHV�MXVWL¿HG�324 He notes 
that overcrowded ungulate populations suffer more from disease, low�
ered reproduction, and other weaknesses.325 Top predators reduce prey 
density and improve the health of survivors and area ecology, and these 
functions justify their reintroduction, according to Varner.326 

7KHVH�SRLQWV�GR�QRW�UHOLHYH�WKH�FRQÀLFW�EHWZHHQ�LQGLYLGXDO�DQ�
imals and larger entities like species and systems, as Varner seems to 
think.327 The arguments do bolster the conservation case for sometimes 
favoring group interests over individual, but this simply restates the 
FRQÀLFW��,PSURYHPHQW�RI�HQYLURQPHQWDO�FRQGLWLRQV�ERRVWV�WKH�VWDPLQD�
of some individuals, but only at others’ expense. The ethical question is 
ZKHWKHU�RYHUDOO�EHQH¿WV�MXVWLI\�GHOLEHUDWHO\�LPSRVLQJ�WKHVH�ULVNV��7KDW�
TXHVWLRQ�UHPDLQV�DOWKRXJK�VRPH�LQGLYLGXDOV�PD\�EHQH¿W�IURP�D�VSHFLHV�
RU�V\VWHP�RULHQWHG�SURJUDP�

Both Varner and Norton make important points about future ani�
mals and animals on the average, but they accept holistic priorities over 
particular well being of animals directly affected. When Varner refers 
to future animals, he is really talking about the overall future health of 
populations, species, or systems. Norton does the same when he specu�

322 Id.�DW��������������QHFHVVLW\�RI�GHVWUR\LQJ�OLIH�VWUXJJOHV�ZLWK�UHYHUHQFH��
323 See Varner, supra note 5, at 116.
324 See, e.g., id. at 119, 126, 135, 140 (arguing that restorations eventually 

can become “autogenic,” requiring no further management).
325 Id.� DW� ������� �GHHU� EH\RQG� FDUU\LQJ� FDSDFLW\�EHDULQJ� IHZHU�\RXQJ� DQG�

suffering from diseases and starvation, justifying culling for animal welfare).
326 Id.�DW��������
327 Id. See Varner, supra note 5, DW���������DSSO\LQJ�LGHD�RI�DQLPDO�ULJKWLVW��

Tom Regan, to ungulate culling and concluding that Regan would approve limited 
killing).
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lates that animals have an interest in survival of their kind. They do not 
consider whether any individuals, and if so which ones, should accept 
direct burdens now to secure a better future. They bypass, once again, 
the central ethical issue this Article urges them to address. It would be 
more honest and constructive for conservation planning to explain why 
restoration rationales outweigh individual animal interests in particular 
VLWXDWLRQV��VSHFLI\LQJ�FULWHULD�RI�MXVWL¿FDWLRQ��

g. The Cultural Progress Rationale

i. A culturally freighted creature

5HWXUQLQJ�ZROYHV�WR�WKH�1RUWKHDVW�ZRXOG�UHÀHFW�FXOWXUDO�PDWX�
rity, according to some proponents. People have always perceived the 
wolf with profound ambivalence. Americans from colonial times held 
virulently negative attitudes toward the animal until they exterminated 
the species in waves of collective violence.328 Wolves have had both 
positive and negative valence throughout human history. People have 
LPDJLQHG�ZROYHV�DV�PDOHYROHQW�¿JXUHV�LQ�IDLU\�WDOHV��/LWWOH�5HG�5LGLQJ�
Hood, Three Little Pigs),329 myths, and popular language (e.g., wolf as 
VH[XDO�RU�¿QDQFLDO�SUHGDWRU���<HW�DQFLHQW�DJULFXOWXUDO�VRFLHWLHV�DVVRFL�
ated wolves with fertility and special wisdom.330�0DQ\�SUH�(XURSHDQ�
Americans respected wolves they believed possessed magical powers 
to share with human kin.331 

Dislike of wolves persists in America despite some remarkable 
cultural transformation. Negative views infected the Yellowstone proj�
ect initially and still. Some western ranchers strongly resent the federal 
government for reintroducing wolves, with one describing that decision 
as forced “down our throat with a plunger.”332 They resent national in�
terference with the free spirited West and threats to livestock culture 
and heritage.333 With many more applications than available permits, 

328 See generally, hampton, supra� QRWH������ DW� ���� �LQWURGXFLQJ�FRQFHUWHG�
efforts over time to eradicate wolves); see also mCnamee, supra�QRWH�����DW�������
(describing history of shrinking wolf numbers in America from plentiful to gone).

329 See Remet, supra note 139, at 89.
330 See eVa-lena rehnmarK, neither god nor deVil: rethinKing our 

perCeptions oF wolVes� ������ ������� �GLVFXVVLQJ� ULWXDOV� DQG� FHUHPRQLHV� HQOLVWLQJ�
wolves in agricultural fertility in Japan, Europe, and ancient Rome and Greece).

331 See, e.g., id.�DW��������GHVFULELQJ�YDULHG�FXOWXUDO�EHOLHIV�DERXW�ZROYHV�DV�
guides and teachers with special spiritual insights and powers).

332 Leslie Kaufman��$IWHU�<HDUV�RI�&RQÀLFW��D�1HZ�'\QDPLF�LQ�:ROI�&RXQWU\ 
n.y. times, (Nov. 4, 2011) KWWS���ZZZ�Q\WLPHV�FRP������������VFLHQFH�HDUWK�FRQÀLFW�
RYHU�ZROYHV�\LHOGV�QHZ�G\QDPLF�EHWZHHQ�UDQFKHUV�DQG�FRQVHUYDWLRQLVWV�KWPO. 

333 See id. 

http://www.nytimes.com/2011/11/05/science/earth/conflict-over-wolves-yields-new-dynamic-between-ranchers-and-conservationists.html
http://www.nytimes.com/2011/11/05/science/earth/conflict-over-wolves-yields-new-dynamic-between-ranchers-and-conservationists.html
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eager Minnesota hunters sought permission to hunt recovered wolves.334 
Antipathy infects proposed Northeastern reintroduction as well. Some 
residents of the Adirondacks, for example, worry over increased land 
use restrictions related to wolf protection,335 and others are skeptical 
WKDW�WRXULVP�ZLOO�EHQH¿W�D�UHJLRQ�WKDW�ODFNV�PRWHO�DQG�UHVWDXUDQW�LQIUD�
structure.336

Simultaneously the wolf has evolved into national “star” of the 
wild. People travel from afar to Yellowstone for the chance to hear wolf 
howls or glimpse the animals..337 Wolf memorabilia is part of tourism. 
An iconic tee shirt sold vigorously on $PD]RQ�FRP as male customers 
touted sexual prowess from sporting the wolves’ image.338 The polar 
depictions of wolves are both mythical. While one person warns, “[s]
ooner or later, those wolves are going to kill a person, or a kid waiting 
for a school bus,”339 another claims that wolves kill only sick and weak 
prey. Neither claim is accurate. No records document wolves in the wild 
killing humans,340 and wolves sometimes do kill healthy animals.341 

334 Minnesota Wolf Hunt: More than 23,000 Apply for 6,000 Permits, 
assoCiated press (Sept. 7, 2012) http:///ZZZ�WZLQFLWLHV�FRP�FLB���������PLQQHVRWD�
ZROI�KXQW�PRUH�WKDQ�������DSSO\.

335 See, e.g., Schlickeisen, supra note 39, at 65 (discussing local concerns 
about Adirondack Park expansion to protect wolves).

336 See, e.g., Sage, supra note 40, at 42, 44 (questioning promise of tourism 
as economic incentive for locals).

337 See, e.g., Nate Schweber, Research Animals Lost in Wolf Hunts Near 
Yellowstone, N. y. times (Nov. 28, 2012, 11:12 AM), http://green.blogs.nytimes.
com/2012/11/28/research�DQLPDOV�ORVW�LQ�ZROI�KXQWV�QHDU�\HOORZVWRQH (describing 
“thriving tourist industry” in Yellowstone related to wolves); see also, McKibben, 
supra� QRWH� ���� DW� ������ �FULWLFL]LQJ� ZROI� FRQVXPHULVP� DV� WXUQLQJ� WKH� ZLOG� LQWR�
commodities).

338 A July 23, 2013 visit to $PD]RQ�FRP website and a search under “Three 
0RRQ�:ROI�7� 6KLUW´� WXUQHG� XS� ������ UHYLHZV��7KH�$PD]RQ� UHYLHZ� ODEHOHG� ³PRVW�
favorable review” claimed, “This shirt has changed my life!” The “most helpful 
FULWLFDO�UHYLHZ´�LV�ZRUWK�WKH�ZHE�VHDUFK��³7KH�HIIHFW�WKDW�WKLV�W�VKLUW�KDV�RQ�ZRPHQ�LV�
pretty impressive. Unfortunately its natural healing powers reversed my vasectomy 
DQG�,�LPSUHJQDWHG�QLQH�ZRPHQ�LQ�WZR�ZHHNV�EHIRUH�,�UHDOL]HG��7KH\�DOO�KDG�WZLQ�ER\V��
Now I have 18 sons and spend most of my money on child support and condoms.” 
�$OWKRXJK�SDURG\�PD\�EH�WKH�VLQFHUHVW�IRUP�RI�ÀDWWHU\��7KH�7KUHH�:ROI�0RRQ�6KLUW�
Parody – Three Sloth Moon Shirt to date has generated only two reviews.) http://www.
DPD]RQ�FRP�SURGXFW�UHYLHZV�%22&;:%.�.�UHI GSBWRSBFPBFUBDFUBW[W. 

339 Keith Matheny, Upper Michigan Residents Say Wolf Hunt Will Control 
a Killer, detroit Free press (May 20, 2013), KWWS���ZZZ�JUHHQED\SUHVVJD]HWWH�FRP�
viewart/20130520/WOF07/130520015/Upper�0LFK�UHVLGHQWV�VD\�ZROI�KXQW�ZLOO�
FRQWURO�NLOOHU.

340 Id. (no records in Michigan); see also FisCher, supra note 56, at 56 
(wolves avoid and do not attack humans).

341 See mCnamee, supra note 60, at 136 (debunking sentimental views about 
“wolf scruple”).

Amazon.com
www.twincities.com/ci_21491725/minnesota
http://green.blogs.nytimes.com/2012/11/28/research
http://green.blogs.nytimes.com/2012/11/28/research
Amazon.com
http://www.amazon.com/product-reviews/BOOCXWBK2K/ref
http://www.amazon.com/product-reviews/BOOCXWBK2K/ref
http://www.greenbaypressgazette.com/viewart/20130520/WOF07/130520015/Upper
http://www.greenbaypressgazette.com/viewart/20130520/WOF07/130520015/Upper
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ii. An environmental symbol

Wolves herald environmental success to some. If people accept 
a creature they once maligned, this shows movement away from a hu�
PDQ�FHQWULF�YLHZ�RI�WKH�ZRUOG�342 Reestablishing wolves is a victory for 
the environmental movement, possibly motivating other bold endeav�
ors.343 Wolf success hints at an environmental agenda even more sweep�
ing, and perhaps values broadened beyond economics.344 The Yellow�
stone project promised to restore nothing short of national faith along 
with wolf populations. 

Changes of heart are welcome signs of cultural progress. Few 
would recreate the days of poison, torture, and cruel violence against 
wolves, and many view that history with collective shame.345 Still, an 
ethical question is whether policy should track attitudinal currents or 
challenge culture to evolve. Does any cultural ideal justify converting 
creatures into icons? The fate of wild beings should not turn on even 
WKH� EHVW�LQWHQWLRQHG� DVSLUDWLRQV� WR� H[SXQJH� WKH� KLVWRULFDO� UHFRUG� DQG�
achieve better relations with the nonhuman world.

While sentiment should not dictate policy, environmentalism 
does depend on cultural acceptance. Even wolf skeptics are willing to 
tolerate animals that return on their own, and environmentalists rec�
RJQL]H�WKDW�PRGH�RI�UHHVWDEOLVKPHQW�DV�SUHIHUDEOH�346 If expensive and 
coercive restorations arouse venom toward hapless predators, perhaps 
the symbolism is not worth the backlash. Human maturity is fragile, as 
SRODU� DWWLWXGHV� WRZDUG�ZROYHV� DQG� FR\RWHV� GHPRQVWUDWH�� ,W� LV� GLI¿FXOW�
to proclaim that animal culture has moved enduringly beyond fad and 
caprice.

 
h. The Reparations-Restitutions Rationale: Redemption or Vanity?

$�UHODWHG� MXVWL¿FDWLRQ� LV� WKDW�ZROI� UHVWRUDWLRQ� LV� UHSDUDWLRQ� IRU�
historically egregious behavior toward wolves and the environment as a 
whole. Proponents are eager to atone for the conduct of past humans in 

342 See, e.g., McKibben, supra� QRWH� ���� DW� ������ �GLVFXVVLQJ� FKDOOHQJH� RI�
OLYLQJ�ZLWK�LQFRQYHQLHQW�SUHGDWRU�DV�RSSRUWXQLW\�WR�UHWKLQN�VHOI�LPSRUWDQFH��

343 See, e.g., Clark & Gillesberg, supra� QRWH� ���� DW� ���� �FRQ¿GHQFH� RI�
environmentalists in advocacy); see also DeBoer, supra note 133, at 100 (wolf 
restoration as “catalyst for wilderness restoration”).

344 See id. at 141 (discussing strains of politics and economics).
345 See, e.g., hampton, supra note 100 (discussing “collective remorse” at 

close of nineteenth century)
346 See, e.g., DeBoer, supra note 133 (preferring such return over intrusive 

relocation); see also Peterson, supra note 187, at 151 (Michigan survey reporting 
public preference for natural wolf return); see also Schadler, supra note 132, at 167 
(discussing hopes for natural recovery).
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H[WLUSDWLQJ�D�PDJQL¿FHQW�FUHDWXUH�IURP�WKHLU�PLGVW��7KLV�FROOHFWLYH�UH�
morse is refreshing. Acknowledging wrongdoing is necessary for moral 
development, and it is sometimes important for current people to apolo�
JL]H�IRU�WKH�DFWV�RI�WKHLU�SUHGHFHVVRUV�

Compensating holocaust survivors who were slave laborers in 
WKH�1D]L�ZDU�HIIRUW�LOOXVWUDWHV�WKLV�347 Volkswagen Corporation compen�
VDWHG�YLFWLPV�HYHQ�WKRXJK�WKH�YLFWLPL]HUV�ZHUH�QR�ORQJHU�SDUW�RI�WKH�HQ�
tity and only 1,000 to 2,000 of the laborers were still alive.348 Although 
¿QDQFLDO�UHSDUDWLRQV�FRXOG�QHYHU�UHGUHVV�VXFK�JULHYRXV�WUDXPD�DQG�ORVV��
they were a gesture designed to ease survivors’ waning lives a bit and a 
collective admission of corporate wrongdoing.

In some reparations, both actors and recipients differ from the 
historical perpetrators and victims. In such cases restorative justice is 
indirect. Reparations to the descendants of African American slaves 
would be an example of indirect reparation, because neither perpetrators 
nor victims live. One rationale for holding current people accountable 
for past acts of others is that the contemporaries who pay have indirect�
O\�EHQH¿WHG�IURP�WKH�VLQV�RI�WKHLU�SUHGHFHVVRUV��DQG�WKRVH�ZKR�UHFHLYH�
payment still suffer the ripple harms of historical events that damaged 
their ancestors.349 Slave descendants experience lingering harm, while 
the descendants of slave owners, or those who thrived on the slave econ�
RP\��HQMR\�EHQH¿WV�RI�WKHLU�DQFHVWRUV¶�SRZHU�350 Although such claims 
GLOXWH�RYHU�WLPH��WKH�OHJDF\�MXVWL¿HV�VRPH�UHGUHVV��2SSRQHQWV�UHVSRQG�
that such reparation is unjust in compensating some who are thriving, 
while unfairly punishing those who pay for the wrongful acts of third 
parties, a principle long shunned in morality and law.351

Wolf reparations would resemble slavery reparations because 
compensation (wolf restoration to a formerly inhabited region) would 
redress the acts of nineteenth and early twentieth century Americans and 
assist remote descendants and future generations of eradicated wolves. 
7KH� EHQH¿WV� RI� ZROI� GHVWUXFWLRQ� WR� HDUOLHU�$PHULFDQV� ZHUH� IUHHGRP�
from livestock depredations, more prey for food and subsistence, and 
suppressed fears of mythical creatures of the night. When wolves van�
ished, American settlers faced one less obstacle to domesticating the 
ODQG��DQG�FXUUHQW�$PHULFDQV�FRQWLQXH�WR�EHQH¿W�IURP�DFFHOHUDWHG�GHYHO�
RSPHQW�DQG�LQGXVWULDOL]DWLRQ�RQ�ZKLFK�WKH�HFRQRP\�DQG�FXOWXUH�GHSHQG��

347 See, e.g., Marilyn Henry, $12 Million VW Fund Set for Slave Laborers, 
Jewish weeKly (Sept. 18, 1998), http://www.jweekly.com/article/full/9121/����
PLOOLRQ�YZ�IXQG�VHW�IRU�VODYH�ODERUHUV� (fund established to acknowledge company’s 
moral responsibilities).

348 Id.
349 See, e.g., Reparations for Slavery Reading, Constitutional rights Found., 

KWWS���ZZZ�FUI�XVD�RUJ�EURZQ�Y�ERDUG���WK�DQQLYHUVDU\�UHSDUDWLRQV�IRU�VODYHU\� 
reading.html (last visited July 27, 2013). 

350 See id.
351 See id.

http://www.jweekly.com/article/full/9121
http://www.crf-usa.org/brown-v-board-50th-anniversary/reparations-for-slavery-reading.html
http://www.crf-usa.org/brown-v-board-50th-anniversary/reparations-for-slavery-reading.html
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It is hard to appreciate advantages to contemporary wolves and 
wolf species. As Bill McKibben put it, “wolves roam outside beyond 
the culture of victimhood.”352 Wolf species, subspecies, and populations 
ÀRXULVK� LQ�PDQ\� UHJLRQV�RI�1RUWK�$PHULFD�353 One might even argue 
that threats from humans have made wolves more adaptable through 
natural selection, so that their ordeal was more positive than harmful.354 
Although some ecosystems have suffered from the historical absence of 
ZROYHV�LQ�WKH�ORZHU�IRUW\�HLJKW�VWDWHV��ZROI�UHSDUDWLRQV�DUH�VXSSRVHG�WR�
FRPSHQVDWH�ZROYHV�WKHPVHOYHV��,QWURGXFLQJ�ZROYHV�LQWR�SUH\�ULFK�WHU�
ritory of the Northeast to reestablish their historical predator role might 
be the compensation particular animals would receive for their ances�
tors’ mistreatment. Yet studies of Canadian wolves do not reveal more 
than cyclical shortages of prey, often related to phenomena like harsh 
winters.355 From the perspective of the animals themselves, no wolves 
ZRXOG�UHFRJQL]H�WKH�YDOXH�RI�UHSDUDWLRQV�RU�FDUH�DERXW�VXFK�KXPDQ�H[�
pressions of regret as they carry on their lives in Canada.

If restoration is the form of reparation, wolves might actually 
VXIIHU��,W�LV�RXU�QDWLRQDO�VHOI�LPDJH�WKDW�ZRXOG�JHW�D�ERRVW�IURP�VR�FDOOHG�
reparations. We should rethink the idea that restoration is a collective 
JHVWXUH�RI�³DSRORJ\´�DQG�JRRG�ZLOO��+LJK�SUR¿OH�UHVWRUDWLRQ�SURJUDPV�
might even lull people into thinking the slate is clean for wolves and 
other persecuted animals.356 Restorations might allow people to forget 
the past and be complacent about toward future environmental challeng�
es.357 When restoration redresses ecological effects of past wrongs it can 
signify commitment to better environmental policies. When reparations 
VHUYH�WR�UHGHHP�KXPDQ�JXLOW�WKH\�DUH�OHVV�MXVWL¿HG��$QLPDOV�GR�QRW�H[LVW�
to service the human psyche. Our sense of redemption and vanity about 
righteous ethical progress should not become entangled with the desti�
nies of nonhumans. If humans genuine corrective justice, we should not 
FRQIXVH�WKHVH�DQLPDO�FHQWHUHG�SXUSRVHV�ZLWK�RXU�RZQ��

352 McKibben, supra note 31, at 17.
353 See id. at 13 (wolves “safe as a species”).
354 See, e.g., Theberge, supra note 86, at 30 (wolf as “ecological generalist” 

DQG�DEOH�WR�¿OO�GLYHUVH�UHJLRQV�DQG�DGDSW�WR�YDULHG�FRQGLWLRQV��
355 See id.� DW� ������ �GLVFXVVLQJ� DELRWLF� DQG� ELRWLF� IDFWRUV� DIIHFWLQJ� ZROI�

populations).
356 See Schadler, supra note 132, at 162 (danger of complacency about 

reversing past wrongs following reintroduction).
357 See id.
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i. The Human Virtue Rationale 

Another important ethical rationale for wolf restoration is the 
argument from human virtue. Engaging in predator reintroduction will 
improve personal and national character because of lifestyle adjustments 
humans will need to make to accommodate new wild neighbors.358 En�
vironmental virtue ethics is a strand of virtue ethics more generally. 
%ULHÀ\��YLUWXH�HWKLFV�HPSKDVL]HV�WKH�LPSRUWDQFH�RI�FKDUDFWHU�WUDLWV�RYHU�
principles to guide action, reasoning that people of excellent character 
reliably behave well.359 Virtues dispose people to behave ethically,360 
and environmental virtues dispose people to behave well toward the 
environment.361�$V�D�VXE�¿HOG�RI�HQYLURQPHQWDO�HWKLFV��YLUWXH�HWKLFV�KDV�
only fairly recently emerged,362 but environmentalists have long empha�
VL]HG�WKH�LPSRUWDQFH�RI�KXPDQ�FKDUDFWHU�DQG�DWWLWXGHV�WR�ODVWLQJ�HQYL�
ronmental change.363

Modern environmental law relies heavily on external sanctions, 
and contemporary environmental policy favors economic incentives to 
motivate environmental improvement. External sources of motivation 
might not be sustainable because of limited resources, but also psycho�
logically. Social psychologists document a phenomenon called the “over 
MXVWL¿FDWLRQ�HIIHFW�´�ZKLFK�VKRZV� WKDW� WDQJLEOH�UHZDUGV��RU�VDQFWLRQV��
for behavior lead recipients to perceive their actions as extrinsically  
 

358 See McKibben, supra QRWH�����DW��������EULQJLQJ�EDFN�ZROYHV�³EHFDXVH�LW�
LV�KDUG´�DQG�PLJKW�FKDQJH�KXPDQV�VHQVH�RI�VHOI�LPSRUWDQFH��

359 See, e.g., rosalind hursthouse, on Virtue ethiCs��í���������������QHHG�
for moral philosophy to address emotions, motives, and character); see also Christine 
Swanton, A Virtue Ethical Account of Right Action, 112 ethiCs 32, 32 (2001) (arguing 
for virtue account of right action).

360 See, e.g., John McDowell, Virtue and Reason, in Virtue ethiCs 140, 
���������5RJHU�&ULVS�	�0LFKDHO�6ORWH�HGV����������YLUWXH�DV�GLVSRVLWLRQ�³WR�EHKDYH�
rightly”).

361 See generally enVironmental Virtue ethiCs (Ronald Sandler & Philip 
Cafaro eds. 2005); and ronald l. sandler, CharaCter and enVironment (2007); and 
louie Van wensVeen, dirty Virtues: the emergenCy oF eCologiCal Virtue ethiCs 
(2000).

362 See generally enVironmental Virtue ethiCs (Ronald Sandler &Philip 
Cafaro eds. 2005); and ronald l. sandler, CharaCter and enVironment (2007); and 
louie Van wensVeen, dirty Virtues: the emergenCy oF eCologiCal Virtue ethiCs 
(2000).

363 See Philip Cafaro, Thoreau, Leopold, and Carson: Toward an 
Environmental Virtue Ethics, in enVironmental Virtue ethiCs, supra�QRWH������DW����
44 (famous environmental writings as implicitly virtue oriented); see also Bill Shaw, 
A Virtue Ethics Approach to Aldo Leopold’s Land Ethic, in enVironmental Virtue 
ethiCs, supra�QRWH������DW���������YLUWXH�GLPHQVLRQV�RI�ODQG�HWKLF��
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motivated.364 If a person is already motivated from within, the external 
LQFHQWLYH�LV�VXUSOXV��RU�RYHU�MXVWL¿HG�365 According to psychologists, the 
phenomenon dampens altruism over time.366 Because virtues motivate a 
person internally, they are more reliable than outside inducements. 

:KDW�� WKHQ�� DUH� VRPH� VSHFL¿F� YLUWXHV� UHOHYDQW� WR� ZROI� UHVWR�
UDWLRQ"�+XPLOLW\�LV�SUREDEO\�WKH�PRVW�RIW�FLWHG�HQYLURQPHQWDO�YLUWXH�367 
A predator who causes inconvenience, or possibly worse, may teach hu�
mans to see themselves as just one species among others.368 Restoration 
also demonstrates courage to admit past wrongs and take bold steps, 
even if repercussions are hard to predict and contain. Moral courage, in 
turn, depends on the integrity to follow principles despite temptations to 
SXUVXH�VKRUW�WHUP�HJRLVWLF�JRDOV��%HFDXVH�RI�WKH�FRQVLGHUDEOH�¿QDQFLDO��
political, and lost opportunity costs of predator reintroduction, resto�
UDWLRQ�SURMHFWV�PLJKW�UHÀHFW�QDWLRQDO�JHQHURVLW\�WRZDUG�WKH�QRQKXPDQ�
world. Other virtues are also at stake, for example, gratitude toward the 
environment.369 

Few could deny that cultivating such character traits, at least 
in moderation, would be a positive development for both humans and 
the environment. Would wolf reintroduction into the Northeast actually 
serve the aforementioned virtues, if that project surmounts legal and sci�
HQWL¿F�EDUULHUV"�7KH�DUJXPHQW�IRU�KXPLOLW\�LV�GRXEWIXO�LQ�WKH�UHVWRUDWLRQ�
context. Removing animals from their habitat and depositing them in a 
new setting requires active interference. Conservation biologists empha�
VL]H�WKDW�DQ\�UHLQWURGXFWLRQ�UHTXLUHV�RQJRLQJ�PRQLWRULQJ�DQG�³DGDSWLYH�
management” over time to correct undesirable conditions.370 This level 
RI� LQWHUYHQWLRQ�PLJKW�QRW�EH�KXPEOH�DW�DOO��EXW� WKH�ÀLS�VLGH�RI�KXEULV�

364 See, e.g., Mark R. Lepper et al, Undermining Children’s Interest with 
([WULQVLF�5HZDUG��$�7HVW� RI� WKH�³2YHUMXVWL¿FDWLRQ´�+\SRWKHVLV��28 personality & 
soCial psyChology���������������������see also William D. Crano & John Sivacek, 
7KH� ,QÀXHQFH� RI� ,QFHQWLYH�$URXVHG� $PELYDOHQFH� RQ� 2YHUMXVWL¿FDWLRQ� (IIHFWV� LQ�
Attitude Change, 20 J. eXperiential soCial psyCholgy 137, 137 (1984).

365 See id.
366 See Lepper et al, supra�QRWH������DW��������
367 See, e.g., Thomas E. Hill, Jr., Ideals of Human Excellence and Preserving 

Natural Environments, 5 enVtl. ethiCs����������������VHHLQJ�RQHVHOI�DV�FHQWHU�����DQG�
leopold, supra note 17, at 240 (from “conqueror” to “plain member”); see also Sallie 
McFague, A Square in the Quilt: One Theologian’s Contribution to the Planetary 
Agenda,” in spirit and nature: why the enVironment is a religious issue 42, 43 
(Steven C. Rockefeller & John C. Elder eds., 1992) (sin as seeing others existing for 
oneself).

368 See, e.g., McKibben, supra note 31, at 21 (“intoxication, with ourselves” 
and losses of species).

369 See generally 5HHG� (OL]DEHWK� /RGHU, Gratitude and the Environment: 
Toward Individual and Collective Ecological Virtue, 10 J. JurisprudenCe� ��������
(2011).

370 morrison, supra�QRWH�����DW������������
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WKDW�FDXVHG�VR�PXFK�GDPDJH�WR�WKH�QRQ�KXPDQ�HQYLURQPHQW�LQ�WKH�¿UVW�
place. The role of “steward” implies overall responsibility for caretak�
ing. We may be forced to assume this role because passivity compounds 
environmental maladies. Reintroducing wolves into the Northeast is far 
IURP�HFRORJLFDOO\�QHFHVVDU\��KRZHYHU��DQG�PLJKW�QRW�HYHQ�EH�EHQH¿FLDO��
Assuming intensive duties of ecological oversight, and inevitable litiga�
tion over wolf identity and other matters, reintroduction any time soon 
would be more reckless than virtuous.

Aldo Leopold long ago cautioned that humans rarely know 
enough about complex ecological relationships to intervene correctly 
and in the right places because, “the biotic mechanism is so complex 
that its workings may never be understood.”371 Those most knowledge�
able understand the limits of ecological understanding, Leopold assert�
ed.372 Ecologists are unable to predict the subtle effects of tampering 
with the elements of complex ecosystems.373 Effects of the Yellowstone 
wolf reintroduction surprised project managers.374 Despite extensive 
preparation and study, they waited to see how each step would unfold, 
and they still anticipate surprises.375 Reintroduction into the Northeast 
PLJKW�EH�VLJQL¿FDQWO\�KDUGHU�WR�PDQDJH��JLYHQ�WKH�SDWFKZRUN�RI�SXE�
lic and private lands, close proximity of wolves to humans, extensive 
roads and highways, and predictable clashes with coyotes. Expensive 
and controversial wildlife restorations should have strong prospects of 
UHDOL]LQJ�WKH�KLJKHVW�DPELWLRQV�RI�FRQVHUYDWLRQLVWV��

The red wolf captive breeding and release program was ethical�
O\�MXVWL¿HG�GHVSLWH�FRQWURYHUV\�DQG�QRYHOW\�DV�WKH�¿UVW�UHFRYHU\�XQGHU�
the ESA. Red wolf captures began in 1973, with the goal of removing 
all animals from the wild to save them from extinction. This goal was 
HWKLFDOO\�MXVWL¿HG�LQ�SULQFLSOH�LI�QRW�GHVLJQ�EHFDXVH�RI�WKH�VWDNHV��5HG�
wolves had dwindled to appallingly small numbers in the wild, so the 
species truly was on the brink of extinction.376 The wolves had hybrid�

371 leopold, supra note 16, at 241.
372 Id.
373 morrison, supra note 62, at 145 (complexity making predictions 

GLI¿FXOW�� HVSHFLDOO\�ZLWK�KXPDQ� LQWHUYHQWLRQ��� see also Douglas W. Smith, Rolf O. 
Peterson, & Douglas B. Houston, int’l wolF Ctr. Yellowstone After Wolves 8 (Apr., 
2003), available at KWWS���ZZZ�ZROI�RUJ�ZROYHV�OHDUQ�ZRZ�UHJLRQV�8QLWHGB6WDWHV�
:\RPLQJB6XESDJHV�+DELWDW��DVS. (expecting surprises from wolf restoration because 
RI�FRPSOH[�LQWHUDFWLRQV��ZHDWKHU��¿UHV��DQG�RWKHU�XQSUHGLFWDEOH�HYHQWV��

374 Smith et al., supra note 373, DW�����FDXVH�RI�ZLOORZ�JURZWK�DQG�VL]HV�RI�
willow stands in Yellowstone since wolves debated but probably reason for increases in 
beaver); see also ten years oF yellowstone, supra note 58, at 31 (“trophic cascade” 
of indirect effects from wolves, including taller willows and changes in elk behavior).

375 See Smith et al, supra note 373, at 8.
376 See hampton, supra�QRWH������DW��������

http://www.wolf.org/wolves/learn/wow/regions/United_States/Wyoming_Subpages/Habitat2.asp
http://www.wolf.org/wolves/learn/wow/regions/United_States/Wyoming_Subpages/Habitat2.asp
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L]HG�VR�H[WHQVLYHO\�ZLWK�FR\RWHV�WKDW�ORVVHV�RI�JHQHWLF�GLYHUVLW\�ZHUH�DW�
stake.377 Initial success of the plan was limited because only fourteen 
animals reproduced in captivity.378 Fish and Wildlife also did not pre�
pare the public and build support for its daring and invasive program, 
which particularly irked residents of North Carolina where wolves were 
released.379 It took a new federal wildlife refuge to protect the wolves 
and allow some shaky recovery.380 Although the agency blundered in 
public relations, and curtailed the wildness of the wolves, this was a last 
ditch existential effort. The most important lesson from that example is 
to prevent future crises of the magnitude that demand radical measures.

7KH�<HOORZVWRQH�SURMHFW�SUREDEO\�ZDV�HWKLFDOO\�MXVWL¿HG�RYHU�
all despite its failure to take individual animals seriously enough at the 
WKUHVKROG�VWDJHV�RI�GHFLVLRQ�PDNLQJ��:KLOH�WKH�VSHFLHV�ZDV�QRW�RQ�WKH�
brink, no predator had approximated the historical gray wolf. Area ecol�
ogy was suffering, and the region was well suited in prey and terrain on 
large swaths of protected public land.381 If the predators would be re�
stored anywhere, “Yellowstone Park really is a perfect home for wolves
.”382 In retrospect, wolf successes in acclimation and breeding and ef�
fects on regional biodiversity were remarkable, and only a persnickety 
environmentalist could begrudge such regeneration. The achievements 
make it hard to separate the decision when made from its subsequent 
EHQH¿WV��7DNLQJ�D�ORQJ�YLHZ�RI�WKH�SURMHFW��LQFOXGLQJ�WKH�DIWHUPDWK�RI�
delisting and hunting, ethical as well as ecological cautions should in�
form all new wolf restoration attempts. Whether we should do it again is 
a separate ethical question from whether the historical project had merit.

Unlike the Yellowstone project, a Northeastern wolf reintroduc�
tion program does not survive ethical analysis. This is aside from the 
KLVWRULFDO�LGHQWLW\�RI�WKH�SUH�(XURSHDQ�ZROI�DV�D�JUD\�ZROI�VXEVSHFLHV�RU�
separate species, although that issue creates immense legal obstacles to 
reintroducing wolves under the ESA. On balance, the preceding exam�
ination of comparative contextual factors and ethical rationales compels 
negative conclusions about eastern wolf restoration.

377 Id. at 179.
378 Id.
379 Id.
380 Id. at 180 (Alligator River National Wildlife Refuge).
381 See Clark & Gillesberg, supra� QRWH� ���� DW� ������� �VWXG\� RI� UHJLRQDO�

suitability over 15 years). Schlickeisen, supra�QRWH�����DW��������SUH\�DGHTXDWH�DQG�
restoration growing in popularity).

382 FisCher, supra note 56, at 167.
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V. suPerogatory or PermissiVe Programs 

A longstanding distinction in moral philosophy relevant to res�
torations is between ethical duties necessary in every case and moral 
decisions that that apply some of the time on a discretionary basis. Kant 
called mandatory duties “Perfect” and asserted that they apply univer�
sally according to the dictates of reason.383 “Imperfect Duties” are not 
enforceable in law and have exceptions.384 In related philosophical lan�
guage, the latter are called “superogatory” because they involve good 
actions that exceed demands.385 Taking actions beyond what is required 
is a choice often thought to involve heroism, saintliness, or at least al�
truism worthy of praise. 386

Employing this framework within the conservation context, 
some restorations are necessary, or close to necessary, to rescue an eco�
logical system or component. Red wolf restoration would be in this cat�
egory, given the basic conservation value of biodiversity and correlated 
goal of avoiding extinctions. The red wolf captive breeding program in 
the Southwest would exemplify a “perfect duty” within the conserva�
tion context only because it addressed an ecological emergency with 
imminent extinction at stake.387 Projects designed to save species on the 
brink generally permit greater risks to individual animals. Making red 
wolves captive risked more harms to those animals than the Yellowstone 
wolves, if only because breeding manipulations and lengthier captivi�
ty alters habits and behavior.388 Recovery was far less predictable, and 
no one knew in advance whether the animals would breed in captivity 
or how any young would fare.389 Moreover, releasing captive animals 
into the wild certainly exposed them to greater mortality and other risks 
because they were less equipped to hunt and carry on wild activities.390 
Young wolves born in captivity were especially at risk because it was 
not clear that the parents and other wolves had transmitted skills neces�
sary for effective wild existence.391 Despite actual and predictable harms 

383 Kant, supra note 131, at 39 n 9.
384 Id.
385 See, e.g., David Heyd, Supererogation, in stanFord enCyClopedia oF 

philosophy 1 (2011), http://www.stanford.edu/entries/supererogation. 
386 See id.�DW�����
387 See, e.g., DeBoer, supra note 133, at 82 (wild Canis rufus considered 

extinct in 1980).
388 See generally minding animals, supra� QRWH� ���� DW� ������� �GLVFXVVLQJ�

effects on animals from human presence and trapping).
389 See hampton, supra note 100, at 179 (breeding of only fourteen captive 

animals).
390 See id.
391 See, e.g., 5LFKDUG�$�� *ULI¿WKV�	� /LVVHWWH� 3DYDMHDX, Captive Breeding, 

Reintroduction, and the Conservation of Amphibians, 22 ConserVation Biology 852, 
������������FRPSDULQJ�³KDUG�ZLUHG´�DPSKLELDQV�WR�³KLJKHU�YHUWHEUDWHV´�ZKR�UHO\�RQ�
learned behaviors to function in the wild).

http://www.stanford.edu/entries/supererogation
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to the wolves, the dire condition of the red wolf as a species made some 
form of restoration obligatory as a last resort.

In contrast, the Yellowstone wolf reintroduction was largely “su�
perogatory” despite claims of necessity. Applying Kant’s terminology, 
wildlife managers had at most an “imperfect duty” to restore wolves. 
Wolves were returning slowly, although they were stragglers except in 
Montana,392 and there was no compelling argument for speed beyond 
the political enticement of relaxed 10(j) protection. Yet, area ecology 
did suffer from large ungulates that had harmed vegetation and soil 
through browsing and trampling.393 Smaller animals, such as beaver, 
had not proliferated in the region because of unsuitable vegetation.394 
Careful study indicated that the region could support multiple breeding 
packs, further justifying the reintroduction. 

A conservation project that is ethically permissible but not nec�
HVVDU\�MXVWL¿HV�OHVV�KDUP�WR�LQGLYLGXDOV��:KHWKHU�ZLOGOLIH�PDQDJHUV�FRQ�
sidered where their project stood on an ethical sliding scale between dis�
cretion and necessity is not obvious from records, although they clearly 
lamented each wolf death and expressed compassion and respect for the 
animals. The project did not follow a fully ethical process despite years 
of planning and valiant, some would say excessive, efforts to assuage 
rancher and other concerns. Explicit attention to individual animal risks 
and honest acknowledgement of the discretionary nature of the project 
would have improved the process. This might have led to a backup plan 
if removal became legally necessary (as it almost did), for example, sanc�
tuaries that could shelter wolves, or a return arrangement with Canada. 
As an early try at wolf restoration, however, the project was worthy even 
though retrospective assessment shows much room for improvement.

The Northeast wolf reintroduction project, at least currently, 
does not pass either obligatory or superogatory tests. It is far from eco�
logically necessary, given fairly rapid coyote adaption to the role of top 
SUHGDWRU��$OWKRXJK�WKH�FR\RWH�GRHV�QRW�SHUIHFWO\�¿OO�WKLV�QLFKH�EHFDXVH�
of modest success with moose predation,395 the animal is notoriously 
resourceful and has already acquired many wolf genes and character�
istics through interbreeding.396 Wolves have fairly stable populations 
in Canada, which would be the source area for reintroduced wolves, 
so they are not in dire species jeopardy analogous to red wolves. For 

392 See mCnamee, supra note 60 at 33 (wolves returning to Montana); see 
also FisCher, supra note 56, at 96 (wolf pack established in Montana).

393 See ten years oF yellowstone, supra�QRWH�����DW�����RYHUJUD]LQJ�E\�HON�
long thought to harm vegetation like willows).

394 See id.�DW��������VPDOOHU�DQLPDOV�PRYH�LQ�DV�ZLOORZ�LPSURYHG��
395 See Theberge, supra note 86, at 58, 61 (coyotes not successful moose 

predators).
396 Id.�DW�������
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all of these reasons, it is fair to conclude that the project would not be 
morally required. It is also not morally permissible, at least any time 
soon. The disputed species identity of the historical Eastern wolf would 
JXDUDQWHH�D�OHJDO�¿DVFR�EH\RQG�DQ\�FRQWHPSODWLRQ�RI�<HOORZVWRQH�OLW�
igation. Although the prospect of litigation should not by itself stop a 
worthy project, the novel identity issues and the FWS Proposal to delist 
gray wolves nationally makes ambitious reintroduction far too risky in 
this case. Even if FWS persists in its designation of a separate histori�
cal species, and complete biological assessment of that species merits 
protected status, the special circumstances of coyote presence and the 
mixture of private and public land pose lingering ethical problems for 
reintroduction.

Vi. alternatiVes to wolf reintroduction 

a. Identifying and Facilitating Alternatives

When a decision will both promote and damage important val�
ues, examining less harmful alternatives is ethically required. I do not 
claim to understand the biological nuances of bringing wild animals 
back to a region from which they have long been absent. Yet, the “barri�
ers” to wolves’ repopulation of the Northeast do prompt common sense 
suggestions short of airlifting captured animals. While these ideas pres�
ent challenges, and none is viable alone, methods of promoting wolf 
H[SDQVLRQ� VKRXOG� EH� H[SORUHG�� DW� OHDVW�ZKLOH� WKH� LGHQWLW\� SX]]OH� DQG�
proposed delisting have put reintroduction on hold. The current direc�
tion and tone of FWS suggest that even restoration proponents might 
have to settle on this mode of bringing back wolves. The overall alterna�
WLYH�,�VKDOO�H[SORUH�LV�IDFLOLWDWLQJ�ZROYHV�LQ�UHFRORQL]LQJ�WKH�1RUWKHDVW��
6SHFL¿F�LQWHUYHQWLRQV�DQG�DFWLYH�LPSOHPHQWDWLRQ�DUH�QHFHVVDU\�EHFDXVH�
formidable “barriers” prevent this from happening unassisted.397 The 
LGHDV� ,�SUHVHQW�DUH�QRW�RULJLQDO�EXW�DUH� LQFOXGHG� WR�VKRZ�WKDW�VSHFL¿F�
mechanisms, especially in combination, might encourage “natural” but 
facilitated return.

b. Necessity of Legal Protection as Background Assumption

Any suggestions for reducing obstacles depend on one over�
arching condition—that wolves have protection of law. Without this, 
animals in viable numbers will never escape the hunters, trappers, and 

397 See, e.g., Mech, supra note 211, at 13. Fascione & Kendrot, supra note 
����DW��������'H%RHU, supra note 133, at 90; see also McKibben, supra note 31, at 9.
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others who would harm them. The June 13, 2013 FWS Proposal to delist 
JUD\�ZROYHV�LQ�WKH�ORZHU�IRUW\�HLJKW�VWDWHV��DQG�WKH�DFFRPSDQ\LQJ�SUR�
posal to designate historical eastern wolves as the separate species Ca-
nis lycaon, is now in an extended Comment period.398 Currently Canis 
lycaon has no legal protection as endangered or threatened in the North�
east, but FWS acknowledges that biological assessment of that species 
is not complete and could result in protection.399 If the new designation 
stands, any wolves entering the Northeast from Canada should receive 
DW�OHDVW�SURYLVLRQDO�SURWHFWLRQ�XQWLO�DVVHVVPHQWV�VKRZ�GH¿QLWLYHO\�WKDW�
this is unwarranted. A precautionary approach is ethically wise given 
considerable uncertainty and very high stakes for any animals that man�
age to enter alien United States territory. 

Until the time for input on the FWS Proposal expires, gray 
wolves are still listed as endangered in the Northeast as in all lower 
IRUW\�HLJKW�VWDWHV�H[FHSW�VL[�LQ�WKH�:HVW�400 The Fish and Wildlife Pro�
posal to delist Canis lupus nationally should not stand. It depends on 
a novel legal interpretation of “range” under the ESA that is inconsis�
WHQW�ZLWK�VWDWXWRU\�ODQJXDJH�DQG�SUHFHGHQW��7KH�$FW�GH¿QHV�DV�³HQGDQ�
gered,” “any species which is in danger of extinction throughout all 
RU�D�VLJQL¿FDQW�SRUWLRQ�RI�LWV�UDQJH�´401 “Threatened” species are those 
“likely to become an endangered species within the foreseeable future 
WKURXJKRXW�DOO�RU�D�VLJQL¿FDQW�SRUWLRQ�RI�LWV�UDQJH�´402 FWS now inter�
prets “range” to include only areas “in which a species currently exists,” 
a marked change from previous agency interpretations.403 That reading 
would have resulted in delisting gray wolves in the Yellowstone region 
before reintroduction because no wolves occupied those areas. The in�
terpretation of FWS should be litigated if the agency does not alter its 
recent understanding. 

If gray wolves survive taxonomy and delisting contests, they 
VKRXOG�UHWDLQ�SURWHFWLRQ�LQ�WKH�1RUWKHDVW�WR�DVVLVW�WKHP�LQ�UHFRORQL]LQJ��
Occasional dispersers southward that escape human hands, road mor�
tality, and other dangers in Canada will not be enough. Even if small 
populations developed, these would be vulnerable to weather and other 
catastrophic events as well as genetic homogeneity and would not be 
viable over time.404 

398 78 Fed. Reg. 35,664, supra note 50, at 35665.
399 Id. DW����������
400 See Dutcher et al, supra note 9, at 1 (Michigan, Minnesota, Wisconsin, 

Idaho, Wyoming, and Montana).
401 16 U.S.C. § 1532 (6).
402 Id. § 1532(20).
403 78 Fed. Reg. 35,664, supra note 50, at 35,673.
404 See morrison, supra�QRWH�����DW�������
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c. �6SHFL¿F�2EVWDFOHV�WR�0LJUDWLRQ�DQG�6XJJHVWHG�0LWLJDWLRQ� 
Measures

Habitat fragmentation deters wild animals from migrating to 
QHZ�WHUULWRU\��¿QGLQJ�IRRG�RQ�D�VHDVRQDO�EDVLV��UHSURGXFLQJ��DQG�PDLQ�
taining genetic diversity. In the Northeast, highways, roads, waterways, 
areas of human occupation, and agriculture are features that break up 
habitat and movement corridors.405 Road mortality is a large threat to 
wildlife,406 and wolves traveling from Canada to the Northeast would 
risk collisions with vehicles. Some states are experimenting with modi�
fying highway infrastructure such as overpasses and underpasses plant�
ed with vegetation that facilitate wildlife crossings.407 Although most 
PRGL¿FDWLRQV�DUH�H[SHQVLYH��LQ�VRPH�FDVHV�VPDOO�FKDQJHV�KHOS�408 Initial 
GDWD�VKRZV�WKDW�VXFK�PHDVXUHV�VLJQL¿FDQWO\�UHGXFH�URDG�PRUWDOLW\�DQG�
are cost effective.409�7KH� LQIUDVWUXFWXUH�PRGL¿FDWLRQV� DOVR�SURWHFW� KX�
mans from dangers of collisions with large animals like deer and moose, 
so some expenditure might be appealing even in hard economic times.

Another way to encourage wolf return is to protect both wolves 
and coyotes, at least during parts of the year when animals are on the 
PRYH��2QWDULR�HVWDEOLVKHG�SURWHFWHG�EXIIHU�]RQHV�VXUURXQGLQJ�$OJRQ�
quin Park because wolves left the protected land in winter to hunt 
deer.410 The Ontario provincial government also protected coyotes in the 
Park and buffer region because the species had interbred with wolves 
DQG�WKH�DQLPDOV�ZHUH�GLI¿FXOW�WR�GLVWLQJXLVK�411 The large coyote that has 
emerged as “top predator” in the Northeast has features of both wolves 
and coyotes and is adapting to be functionally similar to whatever his�
torical species once roamed the region.412 The Ontario model of mutual 

405 See�6WHZDUG�7�$��3LFNHWW�	�5LFDUGR�5R]]L, The Ecological Implications 
of Wolf Restoration: Contemporary Ecological Principles and Linkages with Social 
Processes, in wolVes and human, supra, note 39, at �������������see also Theberge, 
supra note 86, at 31; DeBoer, supra�QRWH������DW��������:\GHYHQ�HW�DO, supra note 37, 
at 781.

406 See Fed. highway admin., Wildlife and Highways: An Overview, http://
ZZZ�IKZD�GRW�JRY�HQYLURQPHQW�FULWWHUBFURVVLQJV�RYHUYLHZ�FIP (last visited July 31, 
2013).

407 See Mike Stuckey, More Wildlife Getting Helped Across Highway, nBC 
news (July 6, 2005, 11:48 am), KWWS���ZZZ�QEFQHZV�FRP�LG���������QV�XVBQHZV�
environment/t/more�ZLOGOLIH�JHWWLQJ�KHOSHG�DFURVV�KLJKZD\�#.UfgGvb97Tdk.

408 Id.
409 Id.
410 See the Friends oF algonQuin parK, Factors Limiting Population 

Growth of Wolves in Algonquin Park, http://www.sbaa.ca/projects.asp?cn=314 (last 
visited Aug. 14, 2013).

411 Id.
412 See, e.g., Theberge, supra�QRWH�����DW��������GLVFXVVLQJ�ZROI�OLNH�IHDWXUHV�

of eastern coyote).

http://www.fhwa.dot.gov/environment/critter_crossings/overview.cfm
http://www.fhwa.dot.gov/environment/critter_crossings/overview.cfm
http://www.nbcnews.com/id/8409303/ns/us_news-environment/t/more
http://www.nbcnews.com/id/8409303/ns/us_news-environment/t/more
http://www.sbaa.ca/projects.asp?cn=314
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species protection would be desirable in the Northeast, although this 
would require education and changes in public attitudes about coyotes. 
Protecting wolves but killing coyotes with abandon may press coyotes 
toward the fate of wolves of the late 1900s.

1DWXUDO�PLJUDWLRQ�FRUULGRUV�LGHQWL¿HG�EHWZHHQ�0DLQH�DQG�1HZ�
Hampshire should also be protected.413 In especially suitable areas, the 
States should consider purchasing land that has strong potential as wolf 
habitat or negotiating easements with landowners interested in protect�
ing wild animals.414 The success of conservation easements in America 
JHQHUDOO\��SDUWLFXODUO\�LQ�H[FKDQJH�IRU�WD[�EHQH¿WV�415 suggests that this 
avenue is worth treading not just for wolves but also for other animals 
impeded by land fragmentation. Such arrangements should be concen�
trated in areas where private and corporate property intersects public 
lands, as in the Adirondacks and parts of Maine. Corporations could pub�
OLFL]H�WKHLU�HIIRUWV�WR�JDUQHU�WKH�JRRG�ZLOO�RI�HQYLURQPHQWDOLVWV��:LOOLQJ�
individual landowners might be paid to tolerate wolf crossings. Private 
participation in a conservation program might elicit greater public ac�
ceptance of predator presence, thus facilitating cultural changes compat�
ible with coexistence longer term. As Aldo Leopold claimed long ago, 
JRYHUQPHQW�FDQQRW�VDYH�WKH�HQYLURQPHQW�VLQJOH�KDQGHGO\�WKURXJK�FRHU�
cion.416 Leopold was optimistic that individual landowners would take 
pride in preserving the environment for themselves and the future.417 

All land possessors and owners could also receive government 
education and assistance in fortifying their farm and other property from 
wolf depredations, for example, through trained guard dogs, fencing, 

413 See, e.g., David J. Mladenoff & Theodore A. Sickley, Assessing Potential 
Gray Wolf Restoration in the Northeastern United States: A Spatial Prediction of 
Favorable Habitat and Potential Population Levels, 62 J. wildliFe mgmt����������������
(Maine as best habitat and dispersal corridor between Maine and New Hampshire).

414 See, e.g., DeBoer, supra note 219, at 87 (discussing easements and “smart 
ZRRG´�FHUWL¿FDWLRQV�DV�ZD\V�WR�SURWHFW�ZROYHV��

415 See, e.g., u.s. Fish & wildliFe serV., partners For Fish & wildliFe, 
&RQVHUYDWLRQ� (DVHPHQWV«3ULYDWH� 5LJKWV� DQG� 3XEOLF� %HQH¿WV, http://www.fws.gov/
PRXQWDLQ�SUDLULH�SIZ�U�SIZ�E�KWP� �GLVFXVVLQJ� YDULHW\� DQG� EHQH¿WV� RI� FRQVHUYDWLRQ�
easements owned and administered by FWS) (last visited July 31, 2013); see also 
the nature ConserVanCy, Private Lands Conservation, KWWS���ZZZ�QDWXUH�RUJ�DERXW�
XV�SULYDWH�ODQGV�FRQVHUYDWLRQ�LQGH[�KWP (discussing effectiveness of easements in 
protecting wildlife habitat and open space and tax incentives for landowners) (last 
visited July 31, 2013).

416 leopold, supra�QRWH�����DW������SURSKHVL]LQJ�³JRYHUQPHQW�KDQGLFDSSHG�
by its own dimensions”).

417 Id. at 249 (“ecologically minded” owner pride in caring for land).

http://www.fws.gov/mountain-prairie/pfw/r6pfw8b.htm
http://www.fws.gov/mountain-prairie/pfw/r6pfw8b.htm
http://www.nature.org/about-us/private-lands-conservation/index.htm
http://www.nature.org/about-us/private-lands-conservation/index.htm
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and human shepherds,418 as well as devices like alarms.419 Small material 
incentives and education might enlist the cooperation of the landowners 
in the Northeast who do not reject, and may even welcome, wolves as 
neighbors, as surveys and polls suggest many do.420 The current forced 
waiting period is an opportunity to examine creative means to wolf re�
establishment that most people prefer. Inviting the public to contribute 
could generate interest and locally viable ideas. 

Collaborating with Canadian provincial and federal governments 
is another important endeavor. In Canada wildlife management belongs 
largely to the provinces.421 Although wolves are hunted and trapped at 
least seasonally in Canada, and populations are stable,422 the eastern wolf 
is designated under the federal Species At Risk Act (SARA) as a “species 
at risk.”423 This affects the provinces of Ontario and Quebec and requires 
them to work with Canadian federal authorities on wolf management.424 
2QWDULR¶V� EXIIHU� ]RQH� DURXQG�$OJRQTXLQ� 3DUN�� DQG� SURWHFWLRQ� RI� ERWK�
ZROYHV�DQG�FR\RWHV�ZLWKLQ�WKDW�]RQH��VXJJHVWV�SXEOLF�DQG�JRYHUQPHQWDO�
interest in predator protection. Changing attitudes might provide openings 
IRU� IUXLWIXO�GLVFXVVLRQV�ZLWK�8QLWHG�6WDWHV�RI¿FLDOV�DQG�ZLOGOLIH�JURXSV��
Ontario also should be included in dialogue because its heavily agricultur�
al southern region would be a dispersal route for wolves and an area sus�
FHSWLEOH�WR�KXPDQ�DQG�ZROI�FRQÀLFWV�425 The St. Lawrence River is another 
possible topic for consideration, given that commercial shipping requires 
LFH�WR�EH�EURNHQ��PDNLQJ�LW�GLI¿FXOW�IRU�ZROYHV�WR�FURVV�HYHQ�LQ�ZLQWHU�426 
Given signals from the Department of the Interior that wolves are no lon�
ger wildlife priorities, these alternative methodologies rise in importance. 

418 See, e.g., Fox & Bekoff, supra�QRWH�����DW���������GLVFXVVLQJ�WDQJLEOH�DLGV�
used around the world); see also Tony Malmberg, Predators—Friend or Foe? land & 
liVestoCK��-DQ��)HE��������DW�����������-DQ��)HE���������UDQFKHU�SXEOLFDWLRQ�GLVFXVVLQJ�
ZD\V�WR�HQKDQFH�FDWWOH�UHVSRQVHV�WR�ZROYHV�DV�ZHOO�DV�SDUWLFXODU�QRQ�OHWKDO�FRQWUROV��

419 Malmberg, supra note 418, at 10.
420 See, e.g., Schlickeisen, supra note 39, at 63 (polls showing large majority 

support for reintroduction and celebration of Yellowstone wolf arrival); see also 
Fascione & Kendrot, supra note 41, at 53 (Defenders of Wildlife commissioned survey 
showing wide support for restoration in Adirondacks).

421 See Canada’s Environment Minister Responds, maine wolF Coalition 
(July 10, 2012), http://mainewolfcoalition.org/letters/canadas�HQYLURQPHQW�PLQLVWHU�
responds/��V\QRSVL]LQJ�D�OHWWHU�IURP�3HWHU�.HQW�LQ�UHVSRQVH�WR�OHWWHU�IURP�0DLQH�:ROI�
Coalition letter of April 29, 2012 and describing management of wildlife by provinces 
and territories).

422 See, e.g., Madeline Bodin, Waiting for Wolves, northern woodlands 
magazine (Nov. 11, 2007), available at KWWS���QRUWKHUQZRRGODQGV�RUJ�RXWVLGHBVWRU\�
DUWLFOH�ZDLWLQJBIRUBZROYHV.

423 maine wolF Coalition, supra note 421.
424 Id.
425 See Schadler, supra note 132, at 168; see also Fascione & Kendrot, supra 

QRWH�����DW�������
426 See Fascione & Kendrot, supra�QRWH�����DW�������

http://mainewolfcoalition.org/letters/canadas
http://northernwoodlands.org/outside_story/article/waiting_for_wolves
http://northernwoodlands.org/outside_story/article/waiting_for_wolves
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Vii. factors and PrinciPles for future cases

a. Goals and Expectations

After a highly contextual and comparative analysis of two res�
WRUDWLRQ�SURMHFWV��LW�LV�WLPH�WR�VXPPDUL]H�HWKLFDO�IDFWRUV�WKDW�PD\�DVVLVW�
future decisions about wolves in the Northeast and inform similar proj�
HFWV��:LOGOLIH�ELRORJLVWV�DFFHSW�WKH�YDOXH�RI�FDVH�VWXGLHV��UHFRJQL]LQJ�WKH�
GLI¿FXOWLHV�RI�JHQHUDOL]DWLRQV�427 Although each case is different ecolog�
ically, economically, and politically, practice in sorting and assessing 
particulars promotes practical judgment. Ethical analysis is a process 
that sharpens analytical skills: identifying factually and ethically rele�
vant features of various circumstances, exposing the moral assumptions 
hidden in diverse perspectives and subjecting those to critique and po�
tential revision, considering the consistency of various positions on the 
levels of logic and values, discovering “cultural” or institutional factors 
LQÀXHQFLQJ� UHFHSWLYLW\� WR� GLDORJXH� DQG� FROODERUDWLRQ�� DFTXLULQJ� WHFK�
niques and habits of listening and openness to perspectives foreign and 
antagonistic, applying resources like empathy to consider full informa�
tion and guard against incorrect conclusions, and more. Attending to 
more cases over time improves the speed and reliability of judgments, 
tempered by awareness of all ideas as open to revision. 

,�KDYH�HPSKDVL]HG�WHQVLRQV�EHWZHHQ�WKH�LQWHUHVWV�RI�LQGLYLGXDO�
animals and collectives like species, populations or systems. My aim 
LV� WR� GLVWLQJXLVK� LQWUDFWDEOH� IURP�SHQHWUDEOH� FRQÀLFWV�� DQG� WR� LGHQWLI\�
SRVVLELOLWLHV� IRU� UHFRQFLOLQJ� LQWHUHVWV�ZKHQ� WKH� FRQÀLFW� LV� UHDO�� ,� KDYH�
DVVXPHG�WKDW�VRPH�SURMHFWV�MHRSDUGL]LQJ�DQLPDOV�PLJKW�EH�MXVWL¿HG��EXW�
that the interests and welfare of individuals should always be consid�
ered. Guidance should identify relevant factors and standards that wild�
OLIH�H[SHUWV��JRYHUQPHQWDO�SROLF\�PDNHUV�DQG� WKH�SXEOLF�FDQ�DSSO\� WR�
particular cases.

No one should expect foolproof formulae or resoundingly clear 
results in most cases. Besides distinctive contextual features, the weight 
RI�YDULRXV�IDFWRUV�ZRXOG�YDU\�LQ�FRQ¿JXUDWLRQ��7KLV�GRHV�QRW�PHDQ�WKDW�
decisions are entirely situational or subjective, however. The process in�
VWLOOV�KDELWV�RI�FULWLFDO�UHÀHFWLRQ��&RQFOXVLRQV�DERXW�D�SDUWLFXODU�FRQVHU�
vation plan can change the course of future plans. If people from various 
disciplinary perspectives are invited to participate, including cognitive 
ethologists who can best represent the interests of animal individuals, 
any consensus would be more ethically reliable having considered a 
complex array of factors.

427 See morrison, supra note 62, at 217 (introducing case studies as 
valuable tools for integrating and applying concepts in restoration biology to varying 
circumstances).
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+ROLVWLF� HQYLURQPHQWDO� DQG� LQGLYLGXDOL]HG� DQLPDO� HWKLFV� FDQ�
not always be reconciled without tragic losses of important values. The 
clash between individual and collective ethics can often be softened, 
DV�SOXUDOLVWV�FRQWHQG��WR�VDFUL¿FH�DV�IHZ�YDOXHV�DV�SRVVLEOH��3HUVLVWHQW�
FROOLVLRQ�RI�SHUVSHFWLYHV�LV�ZK\�WKH�¿HOGV�RI�DQLPDO�DQG�HQYLURQPHQWDO�
ethics became estranged. The potential to reconcile and often mitigate 
FRQÀLFW�LV�ZK\�WKH�GLYHUJHQW�HWKLFV�QHHG�FURVV�IHUWLOL]DWLRQ�

b. Commonly Relevant Contextual Factors

Common factors relevant to ethical assessments include iden�
WLI\LQJ�VSHFL¿F�HFRORJLFDO�EHQH¿WV�RI�D�SURJUDP�DQG�WKH�WDUJHW�UHFLSL�
HQWV�RI�WKRVH�EHQH¿WV��7KHVH�ZRXOG�LQFOXGH�EHQH¿WV�WR�WKH�VSHFLHV�DQG�
populations selected for reintroduction as well as species of animals 
and plants that might receive collateral boosts in numbers or ranges. 
%HQH¿WV�HVVHQWLDO�WR�FRQWLQXLQJ�H[LVWHQFH�ZRXOG�KDYH�SULRULW\��,I�D�SURM�
ect would preserve a highly endangered predator, such as the red wolf, 
the conservation interest is essential to prevent the irreversible harm of 
extinction. If, on the other hand, a program has more modest and less 
pressing ecological goals, such as bringing in wolves to hasten more 
effective moose predation than coyotes can achieve in the Northeast, a 
decision must attend more closely to animal harms, allowing fewer and 
less severe. The goals of Northeastern wolf reintroduction are neither 
existential nor ecologically compelling, especially given rapid adapta�
tions of coyotes and declining moose populations. Risking harms to an�
imals removed and in place is thus less tolerable.

%HVLGHV�WKH�VSHFLHV�WDUJHWHG�IRU�EHQH¿WV��E\SURGXFW�EHQH¿WV�DQG�
harms also must be considered. Harms to competitors (coyotes in the 
Northeast) and other creatures (perhaps bears) are important. Effects on 
VPDOO�DQLPDO�SUH\�RI�FR\RWHV�DUH�DOVR�UHOHYDQW��+DUPV�DQG�EHQH¿WV�WR�
different subjects can be compared in type and intensity if they touch 
similar interests, for example, the physical integrity of various animals. 
6LJQL¿FDQWO\�GLYHUVH�KDUPV�DQG�EHQH¿WV�DUH�PRUH�GLI¿FXOW�WR�FRPSDUH��
Effects on vegetation, soils, and watersheds are important to any conser�
vation program, so the entire ecology of an affected area must be taken 
into account. Particular goals of predator restoration should be identi�
¿HG�H[SOLFLWO\�DQG�DVVHVVHG�IRU�SURVSHFWV�RI�DFKLHYHPHQW��7KH�FRPSOH[�
EDODQFLQJ�RI�KDUPV�DQG�EHQH¿WV�UHVHPEOHV�WRUW�DQDO\VLV�DQG�VKDUHV�WKH�
LPSUHFLVLRQ�RI�D�VOLGLQJ�IUDPHZRUN��7KLV�LV�QRW�SXUHO\�D�FRVW�DQG�EHQH¿W�
appraisal, however. The point of forcing consideration of intrinsic value 
DQG�ULJKWV�SHUVSHFWLYHV�LV�WR�UHPLQG�GHFLVLRQ�PDNHUV�WKDW�HFRORJLFDOO\�
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EHQH¿FLDO�UHVXOWV�DUH�QRW�WKH�RQO\�FRQFHUQV�428 American environmental 
SROLF\�LV�UHVXOW�GULYHQ��DQG�LW�EHKRRYHV�WKRVH�VWHHSHG�LQ�SUHYDLOLQJ�JRY�
HUQPHQWDO�DQG�VFLHQWL¿F�FXOWXUHV�WR�TXHVWLRQ�WKRVH�LQFOLQDWLRQV�

Legal factors are also ethically relevant in appraising the merits 
of conservation projects beyond the obvious constraint that a program 
must comply with pertinent law. If standing or other procedural obsta�
cles can be tested, litigation should resolve as many issues as possible 
before any animals are moved. Animals’ fates are suspended during lit�
igation and death may result if a program fails legal tests. Social and 
political acceptability should follow highly participatory processes of 
deliberation. The views of locals are most important, because those peo�
ple experience the greatest impact from predator introduction, and the 
lives and wellbeing of the introduced animals are in their hands. Be�
cause translocations are highly intrusive, alternatives less invasive must 
be considered and favored if they have a reasonable chance of achieving 
ecological goals, even if the time frame for success is longer. Arguments 
WKDW�WKH�UHLQWURGXFHG�DQLPDOV�ZLOO�EHQH¿W�IURP�WUDQVORFDWLRQ�VKRXOG�EH�
VFUXWLQL]HG�FDUHIXOO\�EHFDXVH�RI�WKH�WHQGHQF\�RI�VXFK�SDWHUQDOLVWLF�UHD�
VRQLQJ� WR� UDWLRQDOL]H� GHVLUHG� UHVXOWV��([DFWO\�ZKR�ZLOO� EHQH¿W� LV� DOVR�
important because interests of animal species and regional populations 
differ. Similarly, invoking restitution or reparations for past ecological 
misconduct should be suspect if the means of making amends impose 
SUHGLFWDEOH�KDUPV�RQ�WKH�VXSSRVHG�EHQH¿FLDULHV��

$�VLJQL¿FDQW�HWKLFDO�LVVXH�LV�KRZ�PXFK�XQFHUWDLQW\�VXUURXQGV�D�
project and the nature of the unknowns. Legal uncertainty is one com�
ponent of this analysis, and only strong legal prospects support govern�
PHQWDO�DFWLRQ�DV�LQWHUYHQWLRQLVW�DV�WUDQVORFDWLRQV�RI�SUHGDWRUV��6FLHQWL¿F�
uncertainties are equally important. For example, a Northeastern wolf 
restoration that risked increased interbreeding of wolves and coyotes 
may disserve the biodiversity goals of the project. Unknown effects 
of tampering with the ecology of an area will always be a factor, so 
careful study and predictive work must precede a restoration. Although 
“adaptive management” can revise a project and address unanticipated 
byproducts, planners should not undertake highly invasive restorations 
relying on future remediation. Environmentalists often favor “precau�
WLRQDU\´� DSSURDFKHV� LQ� VLWXDWLRQV� RI� VLJQL¿FDQW� XQFHUWDLQW\�� UHTXLULQJ�
proponents to meet the burden of demonstrating that a risky endeavor 
ZLOO�QRW�FUHDWH�VLJQL¿FDQW�KDUP��DQG�VRPH�KDYH�DSSOLHG�WKLV�DSSURDFK�

428 See, e.g., minding animals, supra note 159, at 189 (ability to do something 
does not mean it should be done); see also Radical Egalitarian, supra�QRWH�����DW����
����EHQH¿WV�WR�KXPDQV�QRW�MXVWL¿FDWLRQ�IRU�YLRODWLQJ�ULJKWV��
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to animal issues.429�0DQ\�FULWLFL]H�WKH�FRVW�DQG�EHQH¿W�DSSURDFK�ZLGHO\�
adopted in American law for translating incommensurable values into 
economic commodities and missing ecological values not measurable 
in dollars.430 Predator restorations implicate many values, not all of 
which are easy to compare. For all of these reasons, the default approach 
should be precautionary.

,Q�VXPPDU\��VRPH�FRQFUHWH�IDFWRUV�WKDW�GHFLVLRQ�PDNHUV�FDQ�DS�
ply to assess the ethics of predator restoration projects include the type 
DQG�LQWHQVLW\�RI�KDUPV�DQG�EHQH¿WV��WKH�DQLPDOV�DQG�QDWXUDO�FRPSRQHQWV�
OLNHO\�WR�EH�UHFLSLHQWV�RI�EHQH¿WV�RU�KDUPV��WKH�GHJUHH�RI�SURMHFW�QHFHV�
sity based on the types of interests at stake, the availability of suitable 
and less invasive alternatives, social and economic considerations re�
JLRQDOO\�DQG�QDWLRQDOO\��WKH�OHJDO�DQG�VFLHQWL¿F�XQFHUWDLQWLHV�VXUURXQG�
ing a project, synergistic and indirect effects, likely effectiveness, and 
the time frames for predictions. Many of these factors would apply as 
well to other programs that juxtapose the interest of collectives and in�
dividuals, for example, culling prey species in a region, breeding highly 
endangered animals in captivity, or cleansing oil contaminated birds or 
animals.

c. Broader Principles for Future Cases 

The reader might also seek guidance at a higher level of general�
LW\��7KH�SKLORVRSKHU��3DXO�7D\ORU��LGHQWL¿HV�WZR�³UXOHV´�WKDW�DUH�UHOHYDQW�
WR�ZLOGOLIH�FDVHV��7KH�¿UVW�7D\ORU�FDOOV�³7KH�5XOH�RI�1RQPDOH¿FHQFH�´�
which imposes a “duty not to do harm to any entity in the natural envi�
ronment that has a good of its own.”431 For Taylor, any living individual 
that pursues the goods of its kind or species, including a plant, is in that 
category.432 This principle imposes an overarching ethical commitment 
to avoid harming living individuals.

429 See, e.g., minding animals, supra note 159, at 171 (erring “on the side of 
the animals” when we are not certain about effects on them); but see Norton, supra note 
153, at 220 (precautionary principle overly protective, preferring approach protecting 
against irreversible harms when costs not unbearable).

430 See, e.g., Norton, supra note 153, at 217 (economic analysis treating 
“environmental value as a collection of commodities” and missing contributions to 
functioning of systems).

431 taylor, supra note 154, at 172.
432 Id. at 68, 122.
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Taylor’s second “Rule of Noninterference” is also relevant.433 
This standard binds people to a “general ‘hands off’ policy,” accord�
ing to Taylor.434 It prohibits actions that impair “the normal activity and 
healthy development of an animal or plant,”435 and it also forbids cap�
turing and removing animals from “their natural habitats, no matter how 
well we might treat them.”436 Taylor’s principles would rule out remov�
als and reintroduction of animals in most cases because of the disruption 
and risks to living individuals in the place of removal, the target loca�
tion, and the place left behind. 

Taylor also adopts a rule of relevance that I would not recom�
mend. It is “The Rule of Restitutive Justice” that Taylor claims imposes 
a duty to redress past transgressions toward the environment.437 I have 
previously expressed skepticism about interventionist projects as suit�
able reparations or amends.438 Although past human treatment of wolves 
FRXOG�QRW�EH�PRUH�KRUUL¿F��LQYDVLYH�UHVWRUDWLRQ�ULVNV�YLFWLPL]LQJ�WKHP�
again, along with other beings, and does not quell the human bent to�
ward pathological control of the environment. Reparation rationales too 
HDVLO\�EHFRPH�UDWLRQDOL]DWLRQV�

Of course, statements of principle at as high levels of generality 
DV�7D\ORU¶V� DUH� RIWHQ� QRW� YHU\� XVHIXO� LQ� UHVROYLQJ� SDUWLFXODU� FRQÀLFWV�
RQ� WKH�JURXQG�RU� HVWDEOLVKLQJ� LPSOHPHQWDWLRQ�UHDG\�SROLFLHV��'HVSLWH�
WKLV�SUDJPDWLF�GH¿FLW��KRZHYHU��KLJKO\�JHQHUDO�VWDWHPHQWV�DW�WKH�OHYHO�RI�
value and principle can prompt thinking about priorities that can infuse 
concrete discussions and plans. They can also counteract default posi�
WLRQV�UHÀHFWLQJ�FRQFHSWXDO�ELDVHV��,I�RQH�DFFHSWHG�7D\ORU¶V�³QR�KDUP´�
and “hands off” principles literally and absolutely, it would be impos�
sible to justify any conservation measure that favored wholes like spe�
cies or ecosystems, even when dire environmental conditions favor a 
systemic approach. Although this would be unfortunate, Taylor’s ideals 
inject appropriate restraint.

433 Id. at 173.
434 Id.
435 Id.
436 Id. at 174 (emphasis in original).
437 Id. at 186.
438 See infra.
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Viii. closing thoughts 

I have not described universal formulae for distinguishing justi�
¿HG�ULVNV�WR�LQGLYLGXDO�DQLPDOV�IURP�WKRVH�XQZDUUDQWHG��1R�QHDW�FKHFN�
list, but rather a pliable framework and process for ethical consideration, 
can improve conservation policy. Despite room for progress, holistic 
values and individual animal welfare do not always coalesce.

7KH�¿HOGV�RI�DQLPDO�DQG�HQYLURQPHQWDO�HWKLFV�GLYHUJHG�GHVSLWH�
the strength they could muster working in unison. This was not primarily 
because of a political rift or stubborn refusal to communicate, although 
such foibles surely were involved. We should face the tragic possibility 
that something could be lost in collaboration, even though dialogue and 
joint action are vital. No doubt, those committed to animal welfare and 
rights can learn to appreciate the importance, sometimes paramount, 
of systems and groups. Certainly, the conservation biologists and envi�
ronmentalists who care most about species and ecosystems can absorb 
some rich information rapidly emerging about individual animal emo�
tions, cognition, and altruism. In pursuing their respective paths ethical�
ly, each must deliberately don the perspective of the other, as well as the 
animals’ point of view. This paper has urged conservation biologists and 
JRYHUQPHQW�SROLF\�PDNHUV�WR�LQFOXGH�WKH�LQGLYLGXDO�DQLPDO�SHUVSHFWLYH�
in programs they develop. The animals that compose the populations, 
species, and systems matter ethically, even to those who pursue vital 
collective concerns of species and systems. 

Individual creatures, with interests, capacities, and rich emotion�
al and social lives should not suffer unnecessarily from even the wor�
thiest and inspiring human endeavors. Predator reintroduction should 
be ethically compelling, and thus rare. A Northeast wolf reintroduction 
project does not meet this high ethical standard.
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i. introduction

“‘Great [G]od! This is an awful place.’”1 Those were some 
of Captain Robert Falcon Scott’s last words after he arrived at the 
South Pole.2 Not long after Scott entered those words into his journal, 
his team died off from the cold.3 One of the men, Captain Lawrence 
Oates, wished to die in his sleep, but after awaking, stated his famous 
¿QDO�ZRUGV�EHIRUH�ZDONLQJ�VKRHOHVV� LQWR�D�EOL]]DUG��³,�DP� MXVW�JRLQJ�
outside and may be some time.”4 The rest of the team perished soon 
after Oates.5�(YHQ�QRZ��ZLWK�DGYDQFHG�EDVHV��KRW�VKRZHUV��DQG�:L�)L��D�
simple mistake in Antarctica can lead to death.6 But while humans are 
not well suited to survive in Antarctica without life support supplies,7 
others have adapted to thrive in the frigid environment.

2Q�WKH�IULQJHV�RI�WKH�IUR]HQ�FRQWLQHQW��SHQJXLQV��VHDOV��VHDELUGV��
and simple vegetation have gained a foothold.8 Humans have entered 
WKHLU�IUR]HQ�UHDOP�DV�D�FRPSHWLWRU�IRU�VSDFH�DORQJ�WKH�FRDVW�� WKH�RQO\�
portion of the continent that can foster life.9 Humans and animals interact 
UHJXODUO\�WKURXJK�VFLHQWL¿F�DFWLYLWLHV�DQG�WRXULVP��7KLV�SDSHU�H[DPLQHV�

� 7KDQNV�WR�P\�0RP��'DG��DQG�$DURQ�IRU�DOO�RI�WKH�ORYH�DQG�VXSSRUW��7KDQNV�
to Professor Finkmoore for guiding me down the path to what ultimately became this 
Article. Thanks to Matt Springmeyer, who provided invaluable help to me in editing 
my fourth draft, and to Jacob Harding, without whom none of this would have been 
possible. Special thanks to my Oma and Opa, who provided a very comfortable study 
HQYLURQPHQW�IRU�PH�ZKHQ�,�¿UVW�VDW�GRZQ�WR�UHYLHZ�WKH�$QWDUFWLF�7UHDW\��)LQDOO\��WKDQNV�
to the staff of the Journal of Animal & Natural Resource Law for their editing work. 

1 Gabrielle Walker, The Great Thaw, n.y. times (June 21, 2012), http://www.
Q\WLPHV�FRP������������RSLQLRQ�JOREDO�DJHQGD�PDJD]LQH�WKH�JUHDW�WKDZ�KWPO"BU �.

2 Id.
3 Id.
4 Dhruti Shah, Antarctic Mission: Who Was Captain Lawrence Oates?, BBC 

news (mar. 9, 2012), http://www.bbc.co.uk/news/uk���������.
5 Walker, supra note 1.
6 Id.
7 Id.
8� -DFTXHV�<YHV�&RXVWHDX�	�%HUWUDQG�&KDUULHU��Introduction: The Antarctic 

A Challenge to Global Environmental Policy, in the antarCtiC enVironment and 
international law���������-RH�9HUKRHYHQ��HW�DO��HGV���3KLOLSSH�6DQGV�WUDQV���������

9 See id.

http://www.nytimes.com/2012/06/22/opinion/global-agenda-magazine-the-great-thaw.html?_r=0..
http://www.nytimes.com/2012/06/22/opinion/global-agenda-magazine-the-great-thaw.html?_r=0..
http://www.bbc.co.uk/news/uk
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the extent of those interactions, as well as some of the negative impacts 
that human presence has had in Antarctica. Such impacts range from an 
oil spill of a science program’s supply ship to a tourist knocking over 
a camera tripod onto a penguin chick, crippling it and causing it to be 
DWWDFNHG�DQG�HXWKDQL]HG�

The current management regime for Antarctic living resources, 
and everything else in Antarctica south of 60° South Latitude,10 is the 
Antarctic Treaty System (ATS). The ATS is the product of international 
cooperation in order to preserve the pristine Antarctic environment and its 
inhabitants.11 Viewing human interactions with animals under the lens of 
the ATS, several problems arise. Sometimes there is a blatant disregard of 
the rules. Sometimes a lack of precautionary measures does not account 
for some human error or mechanical failure, and leads to harm of the 
animals and their habitats.12 This article focuses on when the ATS fails, 
and when those failures result in harm to Antarctic terrestrial wildlife.

Living marine resources differ from terrestrial wildlife because they 
are highly mobile, either by their own strength or at the mercy of strong 
ocean currents.13 As a result, management regimes for marine creatures must 
account for larger areas that fall beyond the jurisdiction of the Antarctic 
Treaty area.14 Further, whales, which are at the top of the Antarctic food 
chain,15 are governed by a distinct management regime.16 Marine resources 

10 Antarctic Treaty art. VI, Dec. 1, 1959, 12 U.S.T. 794, 402 U.N.T.S (entered 
into force June 23, 1961) [hereinafter 1959 Treaty].

11 See id. at Preamble. 
12 See infra Part III (listing many incidents where harm has resulted from a 

failure which led to noncompliance).
13 J.A. Gulland, The Management Regime for Living Resources, in the 

antarCtiC legal regime 219, 220 (Christopher C. Joyner & Sudhir K. Chopra eds., 
1988).

14 Id. The Antarctic Treaty System (ATS) applies to all areas south of 60° 
South Latitude and includes all ice shelves, but does not affect States’ rights under 
international law regarding the high seas in that area. 1959 Treaty, supra note 10, 
art. VI. The drafters of the original Antarctic Treaty were eager to preserve freedom 
on the high seas, and so foreclosed upon the Treaty or any other agreement in the 
$76�EHLQJ�DSSOLFDEOH�WR�WKH�6RXWKHUQ�2FHDQ��-HQQLIHU�$QJHOLQL�	�$QGUHZ�0DQV¿HOG��
$�&DOO� IRU�8�6��5DWL¿FDWLRQ�RI� WKH�3URWRFRO�RQ�$QWDUFWLF�(QYLURQPHQWDO�3URWHFWLRQ, 
21 eCology l.Q. 163, 186 (1994). Agreements completely separate from the ATS 
have been designed to regulate the use of living marine resources. Id.; see also United 
Nations Convention on the Law of the Sea, Dec. 10, 1982, 1833 U.N.T.S. 397.

15 See Whales, Antartica Food Chains and Food Webs, Cool antarCtiCa, 
http://www.coolantarctica.com/Antarctica���IDFW���¿OH�ZLOGOLIH�ZKDOHV�IRRG�20
web.htm (last visited Mar. 21, 2013).

16 See International Convention for the Regulation of Whaling, Dec. 2, 
1946, 62 Stat. 1716, T.I.A.S. No. 1849, 161 U.N.T.S. 72 [hereinafter ICRW]. The 
International Whaling Commission (IWC), established by the Convention, is charged 
with conserving whales and managing whaling. See id.�DUWV��,,,�9��7KH�&RPPLVVLRQ�VHWV�
catch limits, untangles trapped whales, strikes whaling vessels, and creates protocols 

http://www.coolantarctica.com/Antarctica
20web.htm
20web.htm
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present unique issues17 and are beyond the scope of this comment. The rest 
of this article will deal strictly with terrestrial living resources, and marine 
living resources only as they latter relate to the former.18

While the current management regime provides strong protection 
to Antarctic terrestrial wildlife, there is room for improvement, as shown 
by the various violations that have occurred under the regime. Most of 
WKH�SUREOHPV�WKDW�H[LVW�DUH�WKH�UHVXOW�RI�GLI¿FXOWLHV�HQIRUFLQJ�WKH�$76��RU�
lack of precautionary measures. This note proposes a creative solution to 
enforce international law in Antarctica, and to contain human activities. 
It calls for a use of the philosophy of preclusive restoration to continue 
as the underlying principle of Antarctic law. It also discusses the use 
RI� REVHUYHUV�� D� IXQG�� DQG� SUHVVXUH� E\�PHGLD� DQG�1RQ�*RYHUQPHQWDO�
2UJDQL]DWLRQV� �1*2V�� WR� HQVXUH� FRPSOLDQFH� ZLWK� WKH� $76� IRU� WKH�
EHQH¿W�RI�$QWDUFWLF�ZLOGOLIH��$Q�DGMXVWPHQW�WR�WKH�FXUUHQW�]RQLQJ�UHJLPH�
WKDW�ZRXOG�FRQWDLQ�YLVLWRUV�WR�FHUWDLQ�DUHDV�ZLOO�IXUWKHU�EHQH¿W�$QWDUFWLF�
habitats and the associated ecosystems, as well as those visiting the 
remote and dangerous land.

Section II describes Antarctica, its living and inanimate terrestrial 
environment, and a brief history of human presence. Section III examines 
the current issues that Antarctic terrestrial wildlife faces as a result of 
KXPDQ�FRQWDFW��6HFWLRQ�,9�VXPPDUL]HV�WKH�FXUUHQW�PDQDJHPHQW�UHJLPH��
and evaluates it with regard to its ability to protect the terrestrial wildlife. 
Finally, section V looks at ways that the ATS could be improved, and 
proposes some creative ideas that could be used to enforce Antarctic law 
and contain the presence of visitors: the use of observers, a fund, NGO 
SUHVVXUH��DQG�D�FKDQJH�WR�WKH�FXUUHQW�]RQLQJ�UHJLPH�

for whale watching. int’l whaling Commission, http://iwc.int/home (last visited Mar. 
21, 2013). The International Convention for the Regulation of Whaling is the IWC’s 
founding document. See Key Documents, int’l whaling Commission, http://iwc.int/
convention (last visited Mar. 21, 2013); ICRW, supra, art. III(1). The IWC includes 
a Schedule, which sets catch limits for commercial and aboriginal whaling. See, e.g., 
Amendments to the Schedule to the International Whaling Convention, Panama, July 
6, 2012, available at KWWS���LZF�LQW�FDFKH�GRZQORDGV��OY�IYM]��I��ZF��Z�V�Z�JV�
6FKHGXOH�)HEUXDU\������SGI.

17 One complicated issue is that the Southern Ocean surrounding Antarctica 
is viewed as a high seas region under international law, allowing for certain freedoms 
WR�DOO�VDLORUV��LQFOXGLQJ�IUHHGRP�RI�QDYLJDWLRQ��RYHUÀLJKW��¿VKLQJ��OD\LQJ�SLSHOLQHV�DQG�
FDEOHV��FRQVWUXFWLQJ�LVODQGV�DQG�DUWL¿FLDO�VWUXFWXUHV��DQG�IUHHGRP�RI�VFLHQWL¿F�UHVHDUFK��
Christopher C. Joyner, antarCtiCa and the law oF the sea ������� ��������7KXV�
DFWLYLWLHV� LQ� WKH�6RXWKHUQ�2FHDQ�� HVSHFLDOO\� VFLHQWL¿F� UHVHDUFK�� DUH�JRYHUQHG�E\� DQ�
infusion of Antarctic, and other international law. Id. Likewise, the law of the high seas 
PXVW�EH�SDLUHG�ZLWK�$QWDUFWLF�ODZ�IRU�UHJXODWLRQ�RI�¿VKLQJ��Id. DW��������

18 To an extent, all Antarctic creatures, even the terrestrial ones, are marine 
creatures, due to their dependence on the sea. See Cousteau & Charrier, supra note 8, 
at 5. Krill is an example of a strictly marine resource that will be discussed, due to its 
importance in the Antarctic food chain, and its role in the diet of terrestrial species that 
are discussed in this paper. See infra Part II.B.

http://iwc.int/home
http://iwc.int/convention
http://iwc.int/convention
http://iwc.int/cache/downloads/1lv6fvjz06f48wc44w4s4w8gs/Schedule-February-2013.pdf
http://iwc.int/cache/downloads/1lv6fvjz06f48wc44w4s4w8gs/Schedule-February-2013.pdf
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ii. antarctica: the frozen wasteland

a. The Inanimate Terrestrial Environment

“antarctica is a white desert. It is the highest, windiest, 
coldest,19 driest, most lifeless of the continents.”20 During the winter, 
there is perpetual darkness for months at a time,21 and temperatures 
drop below negative forty degrees Celsius.22 Conversely, when summer 
arrives, daylight reigns for months, and temperatures rise dramatically.23 
Only about two percent of Antarctica’s surface is not covered in ice.24 
A massive ice sheet that represents ninety percent of all terrestrial ice 
and seventy percent of Earth’s fresh water encrusts the remainder of the 
continent.25 Antarctica accounts for roughly ten percent of the planet’s 
WHUUD� ¿UPD, or dry land.26� )XUWKHU�� WKH� SHUHQQLDOO\� IUR]HQ� VHYHQWK�
continent is estranged from the rest of the world, surrounded by the 
vast, icy, windswept expanses of the Southern Ocean.27

Aside from being very cold, the Antarctic shares little in common 
with the northern Arctic.28 An old expression states: “Antarctica is 
a continent surrounded by an ocean, while the Arctic is an ocean 
surrounded by continents.”29 Due to Antarctica’s inaccessibility, 
VFLHQWL¿F�P\VWHULHV��DQG�ODFN�RI�UHVRXUFHV�LQODQG�IURP�WKH�FRDVW�30 some  
have likened Antarctica to the moon.31 While Antarctica may seem 

19 Walker, supra note 1 (noting that in 1983, the Russians “recorded the lowest 
air temperature ever experienced by humans on our planet: minus 89.2° Celsius—so 
cold that steel can shatter like glass, and diesel fuel can be cut with a chain saw.”). Id.

20 Christopher C. Joyner, goVerning the Frozen Commons 1 (1998); The 
World Factbook: Antarctica: Geography, CIA, available at https://www.cia.gov/
OLEUDU\�SXEOLFDWLRQV�WKH�ZRUOG�IDFWERRN�JHRV�D\�KWPO (last visited Mar. 21, 2013).

21 See generally Alexander Kumar, Lost in Time in the Antarctic Ice Age, 
N.Y. times (Sept. 6, 2012), http://scientistatwork.blogs.nytimes.com/2012/09/06/lost�
LQ�WLPH�LQ�WKH�DQWDUFWLF�LFH�DJH�.

22 Craig D. Millar et al., Adélie Penguins and Temperature Changes in 
Antarctica: A Long-Term View, 7 integratiVe zoology 113, 113 (2012).

23 Id.�7HPSHUDWXUHV�ULVH�WR�DERXW������&�WR������&�RQ�WKH�$QWDUFWLF�SODWHDX��
DQG�����&�WR������&�RQ�WKH�FRDVW��Id.

24 See C. hoitinK, Introduction, in a(nta)rCtiC law; seleCted doCuments, 
at I (C. Hoitink ed., 2011). 

25 Cousteau & Charrier, supra note 8, at 5.
26 hoitinK, supra note 24.
27 Joyner, supra note 20, at 2.
28 David J. Bederman, Theory on Ice: Antarctica in International Law and 

Relations, 39 Va. J. int’l l. 467, 468 (1999).
29 Id.
30 See infra Part III.C.
31 See, e.g., Kathleen T. Mulville, How the Antarctic Science, Tourism, and 

Conservation Act of 1996 Fails Antarctica, 23 wm. & mary enVtl. l. & pol’y reV. 
649, 649 n.1 (1999).

https://www.cia.gov/library/publications/the-world-factbook/geos/ay.html
https://www.cia.gov/library/publications/the-world-factbook/geos/ay.html
http://scientistatwork.blogs.nytimes.com/2012/09/06/lost
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distant and uninhabitable to humans, unlike the moon, some creatures 
¿QG�$QWDUFWLFD�WR�EH�D�VXLWDEOH�KRPH�

b. The Living Terrestrial Environment

The Southern Ocean provides the source of all life in Antarctica.32 
Few creatures have adapted to living on the land.33 The biodiversity 
on terrestrial Antarctica is low.34 There are no reptiles or fresh water 
¿VK��DQG�DOO�WHUUHVWULDO�PDPPDOV�DQG�ELUGV�RQ�WKH�FRQWLQHQW�DUH�PDULQH�
dependent.35 In stark contrast, the sea around Antarctica is rich in living 
resources, which are in some places abundant.36

Because Antarctica is an immense, lifeless, icy desert whose few 
LQKDELWDQWV�DOO�GHSHQG�RQ�PDULQH�UHVRXUFHV��OLIH�LV�FRQ¿QHG�WR�WKH�FRDVWDO�
fringes.37 The need for space along Antarctica’s coast is so pressured 
that most human structures and work annexes, such as runways and 
roads, usually occupy nesting grounds of penguins or other local birds.38 
Life is sparse; Antarctic food chains are relatively short,39 and most 

32 Cousteau & Charrier, supra note 8, at 5.
33 Cousteau & Charrier, supra�QRWH���DW����$QJHOLQL�	�0DQV¿HOG��supra note 

���� DW� ���� �³0RVW� OLIHIRUPV� FDQQRW� VXUYLYH� LQ� WKH� VXEIUHH]LQJ� WHPSHUDWXUHV��ZLQG��
ZLQWHU�GDUNQHVV��DQG�ODFN�RI�SUHFLSLWDWLRQ�WKDW�FKDUDFWHUL]H�$QWDUFWLFD�´��

34 Tina Tin et al., Climate Change and Ecosystems: Impact and Ecosystem-
Based Adaptation Case Study from the Antarctic and Southern Ocean, Antarctic and 
Southern Ocean Coalition, at 1, available at http://www.asoc.org/storage/documents/
FOLPDWHBFKDQJH�,8&1B&(0B$QWDUFWLFBFDVHBVWXG\���������SGI. Many groups are 
missing or underrepresented at higher taxonomic levels, and those present “possess 
low levels of redundancy (i.e. other taxa performing similar functions.)” Id. The 
surrounding islands have a slightly higher biodiversity of invertebrates, but terrestrial 
vertebrates are absent on most islands with the exception of a species of bird, two 
species of duck, and two species of sheathbills, though each is limited to one or at 
most two islands. Id.

35 Christopher C. Joyner, The Antarctic Legal Regime: An Introduction, 
introduction to the antarCtiC legal regime 1, 2 (Christopher C. Joyner & Sudhir 
Chopra eds., 1988).

36 Gulland, supra� QRWH� ���� DW� �����$VLGH� IURP�ZKDOHV�� NULOO� ¿VK�� DQG� WKH�
terrestrial creatures, such as penguins seals, and seabirds teeming along Antarctica’s 
IULQJHV��WKHUH�DUH�³OHVV�SLFWXUHVTXH�DQG�GHFLGHGO\�ZHLUGHU����OHJJHG�VWDU¿VK��JLDQW�VHD�
VSLGHUV��JKRVWO\�WUDQVSDUHQW�MHOOLHV�DQG�VSRQJHV�WKH�VL]H�RI�FDUV�´�:DONHU��supra note 1.

37 Cousteau & Charrier, supra note 8 at 6.
38 P. Jouventin, The Antarctic Fauna: The Threats and Their Control, in the 

antarCtiC enVironment and international law 33, 34 (Joe Verhoeven, et al. eds., 1992).
39 See Christopher C. Joyner, Fragile Ecosystems: Preclusive Restoration in 

the Antarctic, 34 nat. resourCes J.������������ (1994). The Antarctic food chain has 
approximately three levels. Id��7KH�ORZHVW�OHYHO�FRQVLVWV�RI�NULOO�DQG�]RRSODQNWRQ��Id. 
6HFRQG�OHYHO�FUHDWXUHV�LQFOXGH�³VTXLG�DQG�¿VK�WKDW�SUH\�RQ�ORZHU�«�RUJDQLVPV��EXW�
are also preyed upon.” Id. Third level organisms are whales, seals, penguins, and sea 
birds. Id. See also Whales and Food Webs, supra note 15.

http://www.asoc.org/storage/documents/climate_change/IUCN_CEM_Antarctic_case_study052410-1.pdf
http://www.asoc.org/storage/documents/climate_change/IUCN_CEM_Antarctic_case_study052410-1.pdf
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species only rely on just one or two other species in the chain.40 As 
such, the Antarctic ecosystem is incredibly vulnerable, and variations in 
the abundance of one species have immediate effects on other species.41

.ULOO��ZKLFK�DUH�WLQ\�VKULPS�OLNH�FUXVWDFHDQV��DUH�WKH�IXQGDPHQWDO�
link of the Antarctic food chain.42 They swarm in major concentrations in 
the Southern Ocean, and their biomass is estimated to be some hundreds 
of millions of tons.43 Krill are one of the most abundant species on the 
planet.44 As the major food source for most Antarctic animals, the fate 
RI�WKH�NULOO�SRSXODWLRQ�KDV�D�VLJQL¿FDQW�DQG�GLUHFW�LPSDFW�RQ�PRVW�RWKHU�
species.45�:HUH�DQ\WKLQJ� WR�KDSSHQ� WR� WKH�NULOO��EH� WKH\�RYHU¿VKHG�RU�
UXQ�WR�H[WLQFWLRQ�E\�HQYLURQPHQWDO�GHJUDGDWLRQ��WKH�UDPL¿FDWLRQV�ZRXOG�
impact the entire ecosystem.46 

One of the Antarctic terrestrial life forms that feed on krill is 
the penguin.47 Four species of “true” Antarctic penguins breed on or 
near continental Antarctica.48 They slide into the sea on their bellies, 
and then return to land to rest and molt, but only after eating “enough 
krill to double their weight.”49 One major difference between the north 

40 hoitinK, supra note 24, at VI. “[F]rom primary production to the top 
predators (in this case killer whales), [there are a] small number of species involved, 
and the … dynamics of the whole system are governed by a single species—the krill.” 
Gulland, supra note 13 at 220.

41 hoitinK, supra note 24, at VI. For example, one study found that “[l]
arge scale changes in krill biomass best explain[ed] why populations of Adélie and 
chinstrap penguins increased … following the harvesting of the whales and seals (the 
NULOO�VXUSOXV�K\SRWKHVLV��«�DQG�ZK\�PRUH�UHFHQWO\�WKH\�KDYH�GHFUHDVHG�DV�D�UHVXOW�RI�
climate change and the recovery of pinnipeds and baleen whale populations … .” See 
:D\QH�=��7ULYHOSLHFH�HW�DO���Variability in Krill Biomass Links Harvesting and Climate 
Warming to Penguin Population Changes in Antarctica, 108 proC. nat’l aCad. sCi. 
u.s�� ������ �������� �������� available at http://www.pnas.org/content/108/18/7625.
IXOO"VLG I�F���IH��I����FI����EE��F�D������IG�

42 hoitinK, supra note 24, at VI.
43 Joyner, supra note 20, at 10, 272 n. 24.
44 Gulland, supra note 13, at 220.
45 Id.
46 Joyner, supra note 39, at 882.
47 See id. Additionally several other species of bird occupy Antarctica, such as 

petrels, albatross, sheathbills, skuas, and cape pigeons. $QWDUFWLF�6NXDV�&DSH�3LJHRQV�
$PHULFDQ� 6KHDWKELOO�$QWDUFWLF� 7HUQ, Cool antarCtiCa, http://www.coolantarctica.
com/Antarctica���IDFW���¿OH�ZLOGOLIH�DQWDUFWLFBVNXDV�KWP (last visited Mar. 21, 
�������+RZHYHU��WKLV�DUWLFOH�ZLOO�SULPDULO\�IRFXV�RQ�SHQJXLQV��DV�WKH\�DUH�ÀLJKWOHVV��
thus strictly bound to the Antarctic continent, and because they account for one of 
the dominant Antarctic species. See, e.g., Millar, supra note 22, at 114 (The Adélie 
penguin is the dominant form of terrestrial wildlife on the seventh continent).

48 Antarctica Penguins Facts, Cool antarCtiCa, http://www.coolantarctica.
com/Antarctica���IDFW���¿OH�ZLOGOLIH�DQWDUFWLFBSHQJXLQV�KWP (last visited Mar. 21, 
2013). The four types of penguin are the: 1) Adélie penguin, 2) the Chinstrap penguin, 
3) the “most southerly” Emperor penguin, and 4) the Gentoo penguin. Id.

49 James Acret, Antarctica, 17 Cal. ConstruCtion l. rep., art. 7 (2007).

http://www.pnas.org/content/108/18/7625.full?sid=f4c370fe-7f52-4cf2-92bb-8c8a294505fd.
http://www.pnas.org/content/108/18/7625.full?sid=f4c370fe-7f52-4cf2-92bb-8c8a294505fd.
http://www.coolantarctica.com/Antarctica
http://www.coolantarctica.com/Antarctica
antarctic_skuas.htm
http://www.coolantarctica.com/Antarctica
http://www.coolantarctica.com/Antarctica
antarctic_penguins.htm
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and south poles is that the Arctic has no penguins, and Antarctica has no 
polar bears.50 To the relief of the penguins, they have never had contact 
with polar bears.51 With satellite technology, penguins are easy to track 
and monitor, as their distinctive black plumage stands in stark contrast to 
the ice beneath them, as do their fecal stains.52 This makes their colonies 
clearly visible from above.53

Another terrestrial animal that reigns in Antarctica is the seal. 
Antarctica is home to six species of seal.54 The primary source of a seal’s 
diet is krill.55 The leopard seal is unique because it is a top predator, 
VXSSOHPHQWLQJ�LWV�NULOO�GLHW�ZLWK�¿VK��SHQJXLQV��DQG�HYHQ�RWKHU�VHDOV�56 
Seal populations fell dramatically in the late eighteenth century as a result 
of being hunted to a point where most seal species in Antarctica were 
QHDUO\� H[WLQFW�� VR� WKH� DFWLYLW\�EHFDPH�XQSUR¿WDEOH�57 The Convention 
for the Conservation of Antarctic Seals (Seal Treaty)58 now governs 

50 See Int’l Wildlife Adventures, Antarctic Tours in 2012: Don’t Expect 
Any Polar Bears, iwa traVel Blog (Feb. 3, 2011, 10:35 AM), http://www.
wildlifeadventures.com/blog/antarctica�WRXUV�GRQW�H[SHFW�DQ\�SRODU�EHDUV�. The most 
northerly penguin species, and the only one living (naturally) above the equator, is 
the Galápagos Penguin, living in the Galápagos Islands off the coast of Ecuador. 
Galápagos Penguin: Overview, world wildliFe Fund, http://worldwildlife.org/
species/galapagos�SHQJXLQ (last visited Mar. 21, 2013).

51 Marianne Kaput, Frequently Asked Questions, laBoratory For 
eCophysiologiCal CryoBiology, http://www.units.muohio.edu/cryolab/education/
$QWDUFWLFB)$4�KWP (last visited Mar. 24, 2013).

52 See Peter T. Fretwell & Philip N. Trathan, Penguins from Space: Faecal 
Stains Reveal the Location of Emperor Penguin Colonies, 18 gloBal eCology and 
Biogeography 543, 544 (2009), available at KWWS���ZZZ�FODV�XÀ�HGX�XVHUV�PELQIRUG�
*(2;;;;B%LRJHRJUDSK\�/LWHUDWXUHBUHSRUWVBE\BVWXGHQWV�5HSRUWB��&RPWHB
Paper3.pdf.

53 Reuters, Even From Afar, a Distinctive Look, n.y. times, Apr. 13, 2012, 
KWWS���ZZZ�Q\WLPHV�FRP������������ZRUOG�VFLHQWLVWV�¿QG�WZLFH�DV�PDQ\�HPSHURU�
SHQJXLQV�LQ�DQWDUFWLFD�KWPO"BU �.

54 See Convention for the Conservation of Antarctic Seals art. 1(2), June 1, 
1972, 29 U.S.T. 441, 443 [hereinafter Seal Treaty] (entered into force Apr. 7, 1982) 
(listing all six species as within the scope of the treaty). Those species are: 1) the 
Southern Elephant Seal; 2) the Leopard Seal; 3) the Weddell Seal; 4) the Crabeater 
Seal; 5) the Ross Seal; and 6) the Southern Fur Seal. Id.

55 The Crabeater seal has red fangs, which come from its krill diet. Acret, 
supra note 49.

56 Leopard Seal, traVelwild eXpeditions, http://www.travelwild.com/
DQWDUFWLFD�ZLOGOLIH�OHRSDUG�VHDOV�DVS[ (last visited Mar. 21, 2013). Leopard seals have 
long, sharp teeth. Id. They will wait in the water beneath ice shelves near penguin 
rookeries, and then wait for the birds to enter the water. Id. They are also known to 
snatch seabirds resting on the water. Id.

57 Gulland, supra�QRWH�����DW������$QJHOLQL�	�0DQV¿HOG��supra note 14, at 
�������

58 See infra Part IV.C.

http://www.wildlifeadventures.com/blog/antarctica
http://www.wildlifeadventures.com/blog/antarctica
http://worldwildlife.org/species/galapagos
http://worldwildlife.org/species/galapagos
http://www.units.muohio.edu/cryolab/education/Antarctic_FAQ.htm
http://www.units.muohio.edu/cryolab/education/Antarctic_FAQ.htm
http://www.clas.ufl.edu/users/mbinford/GEOXXXX_Biogeography/Literature_reports_by_students/Report_3/Comte_Paper3.pdf
http://www.clas.ufl.edu/users/mbinford/GEOXXXX_Biogeography/Literature_reports_by_students/Report_3/Comte_Paper3.pdf
http://www.clas.ufl.edu/users/mbinford/GEOXXXX_Biogeography/Literature_reports_by_students/Report_3/Comte_Paper3.pdf
http://www.nytimes.com/2012/04/14/world/scientists-find-twice-as-many-emperor-penguins-in-antarctica.html?_r=0.
http://www.nytimes.com/2012/04/14/world/scientists-find-twice-as-many-emperor-penguins-in-antarctica.html?_r=0.
http://www.travelwild.com/antarctica-wildlife/leopard-seals.aspx
http://www.travelwild.com/antarctica-wildlife/leopard-seals.aspx


Journal of Animal & Natural Resource Law, Vol. X172

seals and regulates their exploitation.59 Recently, seal populations have 
recovered substantially, and are no longer endangered.60 

Flora, or vegetation, is a form of terrestrial wildlife in Antarctica 
WKDW� LV� FRPPRQO\� RYHUORRNHG��$QWDUFWLF� ÀRUD� VWUXJJOH� WR� PDLQWDLQ� D�
toehold on Antarctic islands and the fringes of the continent.61 Plant life 
in Antarctica is limited to snow algae, and various species of lichens 
and mosses.62 There are only two higher plants represented on the entire 
continent,63�DQG�QHLWKHU�WUHHV�QRU�DQ\�RWKHU�GHHS�URRWHG�SODQWV�H[LVW�RQ�
the mainland.64�$QWDUFWLF�SODQWV�VWUXJJOH�WR�JURZ�LQ�WKH�SHUHQQLDO�IUHH]H�65 
It takes moss beds centuries to grow just a few inches.66 Antarctic plants 
are very fragile, but could play an important role in future terrestrial 
Antarctic food chains as a source of food, water, or insulation.67 Thus, 
$QWDUFWLF� ÀRUD� UHSUHVHQWV� D� NH\� FRPSRQHQW� RI� WKH� OLPLWHG� WHUUHVWULDO�
wildlife in Antarctica, and preservation is important.68

Antarctica was not always hostile to plants or animals. Fossil 
evidence indicates that forests once stood where there is now only ice.69 
In 1986, hikers on the Antarctic Peninsula found the fossils of a new 
GLQRVDXU�VSHFLHV��WKH�¿UVW�HYHU�IRXQG�RQ�WKH�VHYHQWK�FRQWLQHQW�70 Similar 
¿QGLQJV� VXSSRUW� WKH� FRQFOXVLRQ� WKDW�$QWDUFWLFD� KDV� QRW� DOZD\V� EHHQ�
IUR]HQ�RU�OLIHOHVV�71�:KHWKHU�$QWDUFWLFD�ZDV�D�IUR]HQ�ZDVWHODQG��YLEUDQW�
forest, or jungle, the one species that is not native is humans.72

59 Seal Treaty, supra note 54, pmbl. cl. 4; see infra Part IV.C. 
60 Austl. Antarctic Div., Human Impacts in Antarctica, austl. goV’t, http://

ZZZ�DQWDUFWLFD�JRY�DX�HQYLURQPHQW�KXPDQ�LPSDFWV�LQ�DQWDUFWLFD� �ODVW�PRGL¿HG� 6HSW��
7, 2002).

61 Gulland, supra note 13, at 219.
62 hoitinK, supra note 24, at VI.
63 Tin, supra note 34. There is a slightly greater diversity of higher plants on 

WKH�VXE�$QWDUFWLF�LVODQGV��WKRXJK�WKLV�LV�VWLOO�OLPLWHG��Id.
64 Joyner, supra note 20, at 1.
65 Lee A. Kimball, Southern Exposure: Deciding Antarctica’s Future, world 

resourCes inst. 1, 1 (1990), available at KWWS���SGI�ZUL�RUJ�VRXWKHUQH[SRVXUHBEZ�SGI.
66 See David Helvarg, Is Rise in Tourism Helping Antarctica or Hurting 

it?, nat’l geographiC (Aug. 22, 2003), http://news.nationalgeographic.com/
QHZV�������������B������BDQWDUFWLFWRXUV�KWPO.

67 Cf. Stephen Sharnoff & Roger Rosentreter, Lichen Use by Wildlife in 
North America, liChens oF n. am. (Feb. 2, 1998), http://www.lichen.com/fauna.html 
(describing the utility of lichens in North America).

68 See Tin, supra note 34. 
69 See Walker, supra�QRWH����DUWLFXODWLQJ�WKH�¿QG�RI�IRVVLOL]HG�OHDYHV�IURP�D�WUHH�

called Glossopteris Indica, “which had been extinct for more than 250 million years.”).
70 Id. The dinosaur, “Antarctopelta oliveroi, was [four] meters long from tip to 

tail with armored skin and a spike over its eye. It was also a plant eater, providing further 
proof that Antarctica had once been green.” Id. Many other dinosaur fossil discoveries 
IROORZHG�WKH�¿UVW��Id. One carnivore was seven meters tall, and others were even larger. Id. 

71 Id.
72 hoitinK, supra note 24.

http://www.antarctica.gov.au/environment/human-impacts-in-antarctica
http://www.antarctica.gov.au/environment/human-impacts-in-antarctica
http://pdf.wri.org/southernexposure_bw.pdf
http://news.nationalgeographic.com/news/2003/08/0822_030822_antarctictours.html
http://news.nationalgeographic.com/news/2003/08/0822_030822_antarctictours.html
http://www.lichen.com/fauna.html%20
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c. A History of Human Presence

Antarctica is the only place in the world with no record of 
primitive humans or native groups.73 Although there was speculation 
about the “Southern Land” 74 throughout history, Antarctica75 was not 
actually discovered until the early 1800s.76 For over two centuries, 
VHDOHUV�� ZKDOHUV�� DQG� ¿VKHUPDQ� VRXJKW� QRW� WKH� EDVLF� SURGXFWLYLW\� RI�
the Southern Ocean, but the biological processes that made production 
available in large, convenient packages—huge seal colonies, large 
whales, and massive swarms of krill.77 These excursions devastated 

73 See 3.0 Antarctica: The Environment: Humanity, nat’l sCi. Found., http://
www.nsf.gov/pubs/1997/antpanel/3enviro.htm (last visited Mar. 21, 2013); Martin D. 
Greenwall, U.S. Air Operations in Antarctica, in symposium on antarCtiC logistiCs 
121, 121 (Nat’l Research Council (U.S.) et al. eds., 1962); see also Daniel Grotta et 
al., Antarctica: Whose Continent Is it Anyway?, 240 popular sCi. 62, 62-63 (1992) 
�VWDWLQJ� WKDW�$QWDUFWLFD� ZDV� QHYHU� FRORQL]HG� E\� KXPDQV�� DQG� WKDW� ³WKHUH� DUH� RQO\�
visitors, no inhabitants”).

74 Walker, supra note 1. Speculations of what existed in the “Southern Land” 
ranged from “fanciful legends of a tropical paradise ringed by ice” to “a giant hole 
leading to the center of the Earth.” Id.

75 The ancient Greeks and Aristotle, none of whom knew of Antarctica, 
postulated that it existed as a balance to the earth’s northern inhabited regions. 
Antarctica: History, lonely planet, http://www.lonelyplanet.com/antarctica/history 
(last visited Mar. 21, 2013). That southern region was dubbed the ‘Antarktos,’ or 
opposite of the ‘Arktos,’ a constellation in the northern sky. Id. Coincidentally, the 
word “Arktos” is the Greek word for bear, referring to the Great Bear constellation 
in the northern sky. Int’l Wildlife Adventures, supra note 50. Thus, Antarctica was 
derived from the word “Antarktos,” which means “opposite of the bear.” Int’l Wildlife 
Adventures, supra note 50. The ancient Greeks did not know that Antarctica had no 
bears; they named Antarctica based off the constellation, not a presence or lack of 
bears. Yet the name was fortuitously suitable, as the northern “Arktos” did have bears, 
and the southern “Antarktos” did not. See generally supra Part II.B. This is where the 
name “Antarctica” is derived from. 

76 Who initially discovered Antarctica is still in dispute. William M. 
Welch, The Antarctic Treaty System: Is it Adequate to Regulate or Eliminate the 
Environmental Exploitation of the Globe’s Last Wilderness?, hous. J. int’l l. 587, 
611-12 (1992) (noting that the French, British, Russians and Americans each claim to 
KDYH�¿UVW�VLJKWHG�$QWDUFWLFD���Compare Joyner, supra�QRWH�����DW��������DVVHUWLQJ�WKDW�
the British discovered Antarctica through a series of expeditions), with U.S. Antarctic 
Program Participant Guide 2010-2012, at 1 (Nat’l Sci. Found./U.S. Antarctic Program, 
Arlington V.A.), available at http://www.usap.gov/USAPgov/travelAndDeployment/
GRFXPHQWV�3DUWLFLSDQW*XLGH�&KDSWHU��SGI (asserting that the U.S. may have been the 
¿UVW�WR�GLVFRYHU�$QWDUFWLFD��EXW�WKDW�KLVWRULDQV�DUH�XQVXUH���'HVSLWH�WKH�GLVSXWH��LW� LV�
FRPPRQO\� UHFRJQL]HG� WKDW� WKH�GLVFRYHU\�RI�$QWDUFWLFD�ZDV�D� UHVXOW�RI� VHDO�KXQWLQJ�
expeditions by the Americans, British, and Russians, who were reluctant to transcribe 
WKHLU�¿QGLQJV�IRU�ZDQW�RI�FRPPHUFLDO�VHFUHF\��See Maria Pia Casarini, Activities in 
Antarctica Before the Conclusion of the Antarctic Treaty, in international law For 
antarCtiCa�����������)UDQFHVFR�)UDQFLRQL�	�7XOOLR�6FRYD]]L�HGV���������

77 Gulland, supra�QRWH�����DW����������

http://www.nsf.gov/pubs/1997/antpanel/3enviro.htm
http://www.nsf.gov/pubs/1997/antpanel/3enviro.htm
http://www.lonelyplanet.com/antarctica/history%20
http://www.usap.gov/USAPgov/travelAndDeployment/documents/ParticipantGuide-Chapter1.pdf
http://www.usap.gov/USAPgov/travelAndDeployment/documents/ParticipantGuide-Chapter1.pdf
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seal populations.78 The hunting left empty beaches where legions of 
seals had once thrived for centuries, undisturbed by human greed.79 But 
exploiting Antarctica’s vast economic capabilities was not the only lure 
to Antarctica; others came to explore.80 

National expeditions quickly followed the discovery of the large 
new land.81�7KH�¿UVW�H[SORUHU�WR�UHDFK�WKH�6RXWK�3ROH�ZDV�5RDOG�$PXQGVHQ��
a Norwegian, on December 14, 1911.82 Captain Scott’s fateful journey 
followed in 1912.83 The ability to explore Antarctica’s vast interior 
became easier, though by no means easy, following advancements in 
technology and transportation in the twentieth century.84 This opened up 
QHZ�DYHQXHV�IRU�DGYHQWXUH��GLVFRYHU\�DQG�VFLHQWL¿F�UHVHDUFK�85 

Science is now the foremost activity conducted in Antarctica,86 
DQG� UHPDLQV� WKH� SULPDU\� MXVWL¿FDWLRQ� IRU� KXPDQ� RFFXSDWLRQ� LQ� WKH�
unwelcoming wasteland.87 The population of scientists ranges from 
4400 in the summer to 1100 in the winter, with an additional 1000 
personnel, including ship crews and scientists, doing onboard research 
in the Southern Ocean.88�7KH� VFLHQWL¿F�DSSHDO� FRPHV� IURP� WKH�SXULW\�
of the Antarctic ecological system, and the fact that its geographical 
location and isolation creates a unique realm to study global processes.89 

6FLHQWLVWV�VHH�$QWDUFWLFD�DV�D�YDOXDEOH�QDWXUDO�VFLHQWL¿F�ODERUDWRU\�
EHFDXVH� RI� LWV� QHDU�SULVWLQH� FRQGLWLRQ�� DQG� LWV� UHPRWHQHVV� IURP� ODUJH�
human populations and pollution.90 Because it is relatively undisturbed, 
Antarctica can serve as a benchmark against which other ecosystems 
around the globe may be compared; that is, Antarctic pollution levels 

78 See id.� DW� ����� ,Q� WKH� �������� VHDVRQ�� IRUW\�VHYHQ� YHVVHOV� VDLOHG� WR� WKH�
Southern Shetland Islands to hunt seals. Id.�7KH�QH[W�\HDU��WKH�IRUW\�IRXU�YHVVHOV�WKDW�
sailed there came back nearly empty handed, and ten years later the hunters did not 
¿QG�D�VLQJOH�VHDO��Id.

79 Casarini, supra note 76, at 630.
80 See Antarctica: History, supra note 75.
81 Casarini, supra�QRWH�����DW���������SURYLGLQJ�EDFNJURXQG�DERXW�HDFK�RI�

the known periods of exploration).
82 Id. at 647. Unlike the disputed discovery of Antarctica, this fact is 

uncontested. Welch, supra note 75, at 612. Antarctic sovereignty is often traced to 
GLVFRYHU\��VR�WKH�1RUZHJLDQV�¿UVW�UHDFKLQJ�WKH�6RXWK�3ROH�KHOSV�H[SODLQ�WKHLU�ODUJH�
interest in the seventh continent. See Welch, supra note 76, at 611.

83 Casarini, supra note 76, at 647. See generally supra Part I.
84 Casarini, supra note 76, at 656.
85 Id.
86 Joyner, supra note 20, at 181.
87 Kimball, supra note 65, at 2, 32.
88 World Factbook: Antarctica: People and Society, CIA available at https://

ZZZ�FLD�JRY�OLEUDU\�SXEOLFDWLRQV�WKH�ZRUOG�IDFWERRN�JHRV�D\�KWPO (last visited Mar. 
21, 2013).

89 Cousteau & Charrier, supra note 8; Joyner, supra note 20, at 181.
90 Joyner, supra note 20, at 181.

https://www.cia.gov/library/publications/the-world-factbook/geos/ay.html
https://www.cia.gov/library/publications/the-world-factbook/geos/ay.html
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may serve as standards for a global minimum.91 Scientists conduct many 
studies in Antarctica, including measurements of climate change, the 
R]RQH� OD\HU�� DQG� WKH� ULVH� RI� WKH� VHD� OHYHO�� DV�ZHOO� DV� WKH� UHFRYHU\� RI�
meteorites.92

Tourism is another activity that is popular in Antarctica.93�,Q������
2012, over 26,500 tourists visited Antarctica.94 This number is relatively 
low compared with the average amount of tourists visiting Antarctica 
LQ� WKH� HLJKW� VHDVRQV� SULRU�� ��������ZLWK� D� SHDN� LQ� ���������� RI� RYHU�
46,000.95 These numbers represent only the passengers, which typically 
account for forty percent of the total people on board each vessel.96

Tourists in Antarctica engage in numerous activities. They 
YLVLW�KLVWRULF�VLWHV�DQG�DFWLYH�VFLHQWL¿F�VWDWLRQV��DQG�YLHZ�WKH�DZHVRPH�
Antarctic geography.97 One of the most alluring prospects of Antarctic 
tourism is that visitors get to interact with Antarctic wildlife, such as 
penguins and seals.98 Tourists are offered opportunities to land on the 
continent at least twice a day, at locations including penguin rookeries.99 
Other activities include camping overnight on the ice, kayaking, 
climbing and hiking.100

In 1991, the International Association of Antarctica Tour 
Operators (IAATO) was established “to advocate, promote and practice 
VDIH� DQG� HQYLURQPHQWDOO\� UHVSRQVLEOH� SULYDWH�VHFWRU� WUDYHO� WR� WKH�
Antarctic.”101 Fifty vessels are listed as member vessels of the IAATO.102 

91 Id.
92 Mulville, supra� QRWH����� DW� �����2WKHU� VFLHQWL¿F� DFWLYLWLHV� FRQGXFWHG� LQ�

Antarctica include the studies of: meteorology, geomagnetism, airglow and aurora, 
WKH�LRQRVSKHUH��FRVPLF�UD\V��JODFLRORJ\��RFHDQRJUDSK\��VHLVPRORJ\��]RRORJ\��ERWDQ\��
geology, astronomy, and gravimetric and tidal observations. Casarini, supra note 76, 
at 639, 681. 

93 See generally Asia N. Wright, Southern Exposure: Managing Sustainable 
Cruise Ship Tourism in Antarctica, 39 Cal. w. int’l l.J. �����������������

94 International Association of Antarctic Tour Operators, 2011-2012 Summary 
of Seaborne, Airborne, and Land-Based Antarctic Tourism (Aug. 28, 2012), available 
at KWWS���LDDWR�RUJ�GRFXPHQWV�������������WRXULVPBVXPPDU\BE\H[SHGLWLRQ�SGI.

95 Tourism Statistics, International Association of Antarctic Tour Operators, 
http://iaato.org/tourism�VWDWLVWLFV (last visited Mar. 21, 2013).

96 Id.
97 Antarctic Highlights, lonely planet, http://www.lonelyplanet.com/

DQWDUFWLFD�WRXUV�FUXLVLQJ�DQWDUFWLF�KLJKOLJKWV (last visited Mar. 21, 2013).
98 Id.
99 Id.; Antarctic Tourism, aurora eXpeditions, http://www.auroraexpeditions.

FRP�DX�DQWDUFWLF�WRXUV (last visited Mar. 21, 2013).
100 Antarctic Tourism, supra note 99.
101 Steve Wellmeier, What is IAATO?, IAATO, KWWS���LDDWR�RUJ�ZKDW�LV�LDDWR�

(last visited Mar. 21, 2013).
102 IAATO Member Vessel Directory 2012-2013, iaato, http://apps.iaato.

org/iaato/vessel/listVessels.jsp (last visited Mar. 21, 2013).

http://iaato.org/documents/10157/91866/tourism_summary_byexpedition.pdf
http://iaato.org/tourism
http://www.lonelyplanet.com/antarctica/tours/cruising/antarctic-highlights
http://www.lonelyplanet.com/antarctica/tours/cruising/antarctic-highlights
http://www.auroraexpeditions.com.au/antarctic-tours
http://www.auroraexpeditions.com.au/antarctic-tours
http://iaato.org/what-is-iaato%20
http://apps.iaato.org/iaato/vessel/listVessels.jsp
http://apps.iaato.org/iaato/vessel/listVessels.jsp
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Moreover, private yacht excursions are allowed in Antarctica.103 Many 
RUJDQL]DWLRQV�RIIHU�DQG�SURPRWH�$QWDUFWLF�WRXULVP��GXH�WR�WKH�UHODWLYHO\�
high demand.104 There is even an annual South Pole marathon: The Ice 
Marathon.105�5HFHQWO\��6SRUWV�,OOXVWUDWHG�0DJD]LQH�FRQGXFWHG�D�SKRWR�
shoot in Antarctica.106 With all of the human activity, there have been 
some adverse affects on the Antarctic wildlife.

iii.  current issues confronting terrestrial  
antarctic wildlife

Human activities have adversely affected terrestrial wildlife 
in Antarctica. This section discusses the primary human activities in 
Antarctica that have resulted in animal death.107 

103 See, e.g., Antarctic Yachting Guidelines, united Kingdom/Foreign & 
Commonwealth oFFiCe, available at KWWS���ZZZ�KLJKODWLWXGHV�FRP�DQWDUFWLF�\DFKWLQJ�
guidelines.pdf; Yachts, IAATO, http://iaato.org/yachts (last visited Mar. 21, 2013).

104 Antarctica, polar Cruises, http://www.polarcruises.com/Antarctica (last 
visited Mar. 21, 2013); Antarctica Cruises—Your Ticket to Polar Adventure, QuarK 
eXpeditions, KWWS���ZZZ�TXDUNH[SHGLWLRQV�FRP�DQWDUFWLF�H[SHGLWLRQV (last visited 
Mar. 21, 2013); Antarctica: The Trip of a Lifetime, eXpedition trips, http://www.
H[SHGLWLRQWULSV�FRP�DQWDUFWLFD�FUXLVH�DVS"VRXUFH WUDYHO�OHLVXUH	JFOLG &13RS��GXU
UCFc6DQgod90MABg (last visited Mar. 21, 2013); Antarctic Highlights, supra note 
96; Antarctic Tourism, supra note 99.

105 See Antarctic Ice Marathon Races, iCemarathon, http://www.
icemarathon.com (last visited Mar. 21, 2013); Austin Murphy, South Pole Marathon, 
sports illustrated (Apr. 29, 2002), http://sportsillustrated.cnn.com/features/
VLDGYHQWXUH����VRXWKBSROH�.

106 See Steve Rushin, Wonders of the World: Antarctica with Kate Upton, 
sports illustrated, at 48; Kate Upton’s Nippy Bikini Shoot—in Antarctica, the sun 
(Dec. 20, 2012), KWWS���ZZZ�WKHVXQ�FR�XN�VRO�KRPHSDJH�QHZV���������NDWH�XSWRQ�
ELNLQL�VKRRW�DQWDUFWLFD�KWPO. The issue even features penguins behind one of the 
models. See Rushin, supra��DW�����������

107 There are many other situations that have ended in human death or 
environmental degradation that will not be discussed here, as they have not had an 
immediate impact on terrestrial animals. One such situation is the series of plane crashes 
WKDW�KDYH�RFFXUUHG�LQ�$QWDUFWLFD��LQFOXGLQJ�WKH������1HZ�=HDODQG�)OLJKW�����FUDVK��DQG�
the recent Canadian plane crash. See Edwin Cartlidge, No Survivors in Antarctic Plane 
Crash, sCi. insider (Jan. 27, 2013), http://news.sciencemag.org/scienceinsider/2013/01/
QR�VXUYLYRUV�LQ�DQWDUFWLF�SODQH�KWPO; Carl Murray & Julia Jabour, Independent 
Expeditions and Antarctic Tourism Policy, 40 polar reC. 309, 313 (2004), available 
at KWWS���HSULQWV�XWDV�HGX�DX��������&DUO��%���'�0XUUD\�B$UWLFOHB��SGI. Another 
LQFLGHQW�ZDV�WKH�GHDWK�RI�WZR�VRXWK�SROH�VN\GLYHUV�LQ�������0XUUD\�	�-DERXU��supra, at 
312. A more menacing instance of harmful human activity is the tale of ‘Nukey Poo,’ a 
failed nuclear reactor at the McMurdo Sound base that resulted in the U.S. Navy having 
to remove some 12,200 tons of radioactive dirt from the site, and quietly dispose of it. 
See generally Owen Wilkes & Robert Mann, The Story of Nukey Poo, 34 Bull. atomiC 
sCientists 32, 32-36, (1978). Another incident that has not harmed animals per se, but 
has the potential to, is the MS Explorer incident, where a cruise ship sank 1300 meters 

http://www.highlatitudes.com/antarctic-yachting-guidelines.pdf
http://www.highlatitudes.com/antarctic-yachting-guidelines.pdf
http://iaato.org/yachts
http://www.polarcruises.com/Antarctica
http://www.quarkexpeditions.com/antarctic-expeditions
http://www.expeditiontrips.com/antarctica-cruise.asp?source=travel-leisure&gclid=CNPop62durUCFc6DQgo
http://www.expeditiontrips.com/antarctica-cruise.asp?source=travel-leisure&gclid=CNPop62durUCFc6DQgo
http://www.expeditiontrips.com/antarctica-cruise.asp?source=travel-leisure&gclid=CNPop62durUCFc6DQgo
http://www.icemarathon.com
http://www.icemarathon.com
http://sportsillustrated.cnn.com/features/siadventure/14/south_pole/
http://sportsillustrated.cnn.com/features/siadventure/14/south_pole/
http://www.thesun.co.uk/sol/homepage/news/4707062/kate-upton-bikini-shoot-antarctica.html
http://www.thesun.co.uk/sol/homepage/news/4707062/kate-upton-bikini-shoot-antarctica.html
http://news.sciencemag.org/scienceinsider/2013/01/no-survivors-in-antarctic-plane.html
http://news.sciencemag.org/scienceinsider/2013/01/no-survivors-in-antarctic-plane.html
http://eprints.utas.edu.au/7624/1/Carl%5B1%5D.Murray,_Article_3.pdf
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a. Science

7KRXJK� SHUKDSV� QRW� LQWHQGHG�� HOHPHQWV� RI� FLYLOL]DWLRQ� VXFK�
as pollution and destruction are consequences of human presence at 
VFLHQWL¿F�EDVHV��)RU�GHFDGHV�DW�WKH�$PHULFDQ�UHVHDUFK�EDVH�DW�0F0XUGR�
Sound,108 garbage, including fuel drums and old vehicles, was set 
RXW�RQ�WKH�LFH�DQG�ZRXOG�HYHQWXDOO\�IDOO�WKURXJK�WR�WKH�RFHDQ�ÀRRU�109 
5DZ�VHZDJH� DQG�GLVFDUGHG� IRRG�KDYH�EHHQ�EXOOGR]HG� LQWR� WKH� VHD�110 
Consequentially, the bay became so polluted that it was, and remains, 
one of the most polluted bodies of water on the planet.111 Human 
intestinal pathogens diluted in the water have directly threatened local 
seal populations.112 While a new sewage treatment plant was installed in 
2003, and waste is being recycled and sent back to the United States, the 
McMurdo Sound seabed remains severely contaminated.113

In 1989, an Argentine tourist and supply ship, the Bahia Paraiso, 
ran aground and sank near Palmer Station.114 As a result, an estimated one 
million gallons of diesel and jet fuel sloshed into the sea.115 Researchers 

WR�WKH�RFHDQ�ÀRRU�ZLWK�DSSUR[LPDWHO\�����FXELF�PHWHUV�RI�RLO��OXEULFDQWV��DQG�JDV��DOO�RI�
which remain today. Thomas Sims, Protecting Antarctica, n.y. times, Feb. 27, 2011, http://
ZZZ�Q\WLPHV�FRP������������EXVLQHVV�HQHUJ\�HQYLURQPHQW���JUHHQ�KWPO"BU �	.  
In the Humboldt oil spill, the Peruvian supply ship there had a very minor oil spill, in 
which no animals were harmed. Christopher C. Joyner, The Effectiveness of CRAMRA, 
in goVerning the antarCtiC 152, 163 (Olav Stokke & Davor Vidas eds., 1996). In the 
MS Nordkapp incident, a Norwegian cruise ship was stranded when it ran aground. 
Norwegian Cruise Liner Stranded in Antarctica, nBC news (Jan. 31, 2007), http://
www.msnbc.msn.com/id/16901659#.UOfVnqXrhbw. No animals were harmed in 
that incident. Other incidents include emergency rescues of hikers, yachters, and other 
humans in distress. Murray & Jabour, supra��DW��������

108 The American base at McMurdo Sound is the largest base in Antarctica, 
with a population of over 1,000 in the summer, and about 180 in the winter. Fact 
Sheet: U.S. Antarctic Program, nat’l sCi. Found., Jan. 10, 2013, http://www.nsf.gov/
QHZV�QHZVBVXPP�MVS"FQWQBLG ������. While McMurdo Station is a crucial hub for 
PDQ\�VFLHQWL¿F�DFWLYLWLHV�� LW�DOVR�VHUYHV�DV�WKH�JDWHZD\�WR�$QWDUFWLFD�IRU�PDQ\�¿HOG�
research teams. Id.

109 Jason C. anthony, hoosh: roast penguin, sCurVy day, and other 
stories oF antarCtiC Cuisine 156 (2012). Such litter was made up of fuel drums, 
heavy equipment, “honey buckets” (containers of human waste), and beer cans. Id. at 
�������

110 Id. at 157.
111 Id.� �VWDWLQJ� WKDW� ³>L@Q� VRPH� DUHDV�� EHHU� FDQV� RXWQXPEHU� WKH� VHD� ÀRRU¶V�

sponges.”).
112 Id.
113 Id.
114� =RH�$��(SSOH\�	�0DUJDUHW�$��5XEHJD�� Indirect Effects of an Oil Spill: 

Reproductive Failure in a Population of South Polar Skuas Following the ‘Bahia 
Paraiso’ Oil Spill in Antarctica, 67 marine eCology press series 1, 1 (1990), available 
at KWWS���ZZZ�LQW�UHV�FRP�DUWLFOHV�PHSV����P���S����SGI.

115 Id. at 2.

http://www.nytimes.com/2011/02/28/business/energy-environment/28green.html?_r=1&
http://www.nytimes.com/2011/02/28/business/energy-environment/28green.html?_r=1&
http://www.msnbc.msn.com/id/16901659#.UOfVnqXrhbw
http://www.msnbc.msn.com/id/16901659#.UOfVnqXrhbw
http://www.nsf.gov/news/news_summ.jsp?cntn_id=102869
http://www.nsf.gov/news/news_summ.jsp?cntn_id=102869
http://www.int-res.com/articles/meps/67/m067p001.pdf
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monitoring a skua nesting population at this location compared aspects 
of the breeding biology before and after the spill.116 They found that one 
hundred percent of skua chicks died that breeding season as a result of 
abandonment due to the oil spill.117 Adult skuas left to clean themselves, 
which disrupted the nesting cycle and allowed other skua pairs to attack 
the undefended chicks, as they do to unattended eggs and young of 
FRQVSHFL¿FV��RU�PHPEHUV�RI�WKH�VDPH�VSHFLHV�118 Ultimately the entire 
population lost its young.119 

Many other diving birds in the area, such as Adélie penguins 
DQG� %OXH�H\HG� VKDJV�� ZHUH� FRYHUHG� LQ� RLO� DQG� GLHG� RI� K\SRWKHUPLD��
exhaustion or toxicity as a result.120 Krill and other sea creatures also 
died because of this spill.121 Scientists predict that such pollution will 
FUHDWH�GUDPDWLF�ORQJ�WHUP�HIIHFWV�122�:KLOH�ORQJ�WHUP�HIIHFWV�RI�RLO�VSLOOV�
LQ�$QWDUFWLFD�DUH�QRW�ZHOO�XQGHUVWRRG��LW�LV�FOHDU�WKDW�FUXGH�RLO�GHJUDGHV�
WZHQW\�WR�¿IW\�WLPHV�VORZHU�DW���&�����)��WKDQ�LW�GRHV�DW����&�����)��´123 
It will take even longer to degrade in the icy waters of Antarctica.124

Airplanes are ideal for traversing the huge distances involved in 
PRYLQJ�WR�DQG�ZLWKLQ�$QWDUFWLFD��DV�ZHOO�DV�DYRLGLQJ�WKH�GLI¿FXOWLHV�WKDW�
ships face in the varying icy conditions.125 The French began building 
an airstrip at their Dumont d’Urville base in 1983.126 This construction 
took place on the rocky Adélie coastline in East Antarctica and ruined 
some of the continent’s premium bird breeding areas.127 Many Adélie 
penguins and cape pigeons were killed and penguin eggs crushed 
 
 

116 Id.
117 Id. at 2, tbl.1.
118 Id. at 4.
119 Id.
120 Id.�DW�����
121 Woodruff A. Polk, Welcome to the Hotel Antarctica: The EPA’s Interim 

Rule on Environmental Impact Assessment of Tourism in Antarctica, 12 emory int’l 
l. reV.����������������������

122 Cousteau & Charrier, supra note 8.
123 u.s. Cong., oFFiCe oF teCh. assessment��27$�2������polar prospeCts: 

a minerals treaty For antarCtiCa, 125, 139 (1989).
124 Id.; see Rachel Williams, Tourism Threat to Earth’s Last Great 

Wilderness, the guardian (Apr. 29, 2007), available at http://www.guardian.co.uk/
environment/2007/apr/30/travelsenvironmentalimpact.frontpagenews (noting that 
KHDY\�IXHO�RLO�LV�SHUVLVWHQW�DQG�GLI¿FXOW�WR�FOHDQ�XS��DQG�WKDW�D�VSLOO�RI�D�KXQGUHG�RI�
tons of heavy oil could coat thousands of penguins).

125 Casarini, supra note 76, at 656.
126� $QJHOLQL�	�0DQV¿HOG��supra note 14, at 178.
127 Penguins, indianapolis zoo, KWWS���ZZZ�LQG\]RR�FRP�6LWH3DJHV�

$ERXW7KH=RR�3HQJXLQV�DVS[ (last visited Mar. 21, 2013).

http://www.guardian.co.uk/environment/2007/apr/30/travelsenvironmentalimpact.frontpagenews
http://www.guardian.co.uk/environment/2007/apr/30/travelsenvironmentalimpact.frontpagenews
http://www.indyzoo.com/SitePages/AboutTheZoo/Penguins.aspx
http://www.indyzoo.com/SitePages/AboutTheZoo/Penguins.aspx
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during construction.128 Some penguins were removed by truck from 
their nesting sites and unsuccessfully transplanted to new breeding 
grounds.129�&RPSHWLWLRQ�IRU�EUHHGLQJ�VSDFH�LV�GLI¿FXOW�DQG�WKH�)UHQFK�
activities at Pointe Géologie exacerbated that problem.130 Ironically, the 
breeding area was ruined in vain: the airstrip was never used and was 
eventually destroyed by tidal wave and storm damage in 1994.131 The 
DLUVWULS�LV�VHHQ�DV�³DQ�HFRORJLFDO�DQG�¿QDQFLDO�QLJKWPDUH�´132

Another problem caused by scientists is the introduction of 
invasive species. In 2011, studies revealed that fresh fruit and vegetables 
VHQW� WR�$QWDUFWLFD�ZHUH� ODGHQ�ZLWK�QRQ�QDWLYH� LQVHFWV�DQG�SODQW�VHHGV�
that posed a risk of entering the delicate ecosystem.133� 1RQ�QDWLYH�
species could gain a foothold on the continent, which would negatively 
impact ecosystems by causing disease to the relatively primitive life that 
has never been exposed to foreign disease.134 Cats, mice, and rats have 
also devastated bird populations on surrounding Antarctic islands.135 
Although they have not reached the mainland yet, scientists fear they 
could survive by hiding in the research stations.136

128� $QJHOLQL�	�0DQV¿HOG��supra note 14, at 178. Penguins were “killed when 
ODQG�DUHDV�ZHUH�G\QDPLWHG�WR�OHYHO�WKH�LVODQGV�DQG�FUHDWH�DUFKLSHODJLF�¿OO�´�&KULVWRSKHU�
C. Joyner, Protection of the Antarctic Environment: Rethinking the Problems and 
Prospects, 19 Cornell int’l l.J. 259, 269 (1986).

129 Joyner, supra note 128.
130 Penguins, supra note 127. Dumont d’Urville base is the base at Pointe 

Géologie. Guillaume Dargaud, Winter Over at Dumont d’Urville, dargaud, http://
www.gdargaud.net/Antarctica/WinterDdU.html (last updated Feb. 24, 2013).

131 Dargaud, supra note 130 (calling the airstrip “much debated” and a 
³¿QDQFLDO�QLJKWPDUH�´���Penguins, supra note 127.

132 Dargaud, supra note 130. See generally T. Micol & P. Jouventin, Long-
Term Population Trends in Seven Antarctic Seabirds at Pointe Géologie (Terre Adélie), 
24 polar Biology 175 (2001), available at http://www.cebc.cnrs.fr/publipdf/2001/
MPB24.pdf� �H[DPLQLQJ� WKH� ORQJ�WHUP� LPSDFW� RI� EUHHGLQJ� SRSXODWLRQ� WUHQGV� IRU�
seabirds at Pointe Géologie affected by the construction of the airstrip).

133 Kevin A. Hughes et al., Food for Thought: Risks of Non-Native Species  
Transfer to the Antarctic Region with Fresh Produce, 144 BiologiCal ConserVation  
������ ������5 (2011), available at KWWS���HFRELR�XQLY�UHQQHV��IU�)LFKHVBSHUVR� 
%DQTXH�SXEOL�B0/HERXYLHU�SGI; Richard Gray, Food Shipments Introduce Alien  
Species to Antarctica, the telegraph (Apr. 17, 2011), http://www.telegraph.co.uk/
QHZV�ZRUOGQHZV�DQWDUFWLFD���������)RRG�VKLSPHQWV�LQWURGXFH�DOLHQ�VSHFLHV�WR�
Antarctica.html. The researchers examined 11,250 pieces of fruit and vegetables sent 
to nine research stations in Antarctica and the surrounding islands. Hughes, supra, at 
1683.�7KH\�IRXQG�VRLO�RQ�WZHOYH�SHUFHQW�RI�WKH�IRRG��PRVWO\�OHDI\�YHJHWDEOHV��DQG�¿IW\�
six foreign invertebrates. Hughes, supra. Soil in the shipments contained slugs, spiders, 
weevils, caterpillars, and fungi known to cause plant diseases. Hughes, supra at 1685 
tbl.2.

134 Gray, supra note 133.
135 Id.
136 Id.
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Studies have detected pathogens common to domestic poultry 
in penguin colonies.137 Scientists suspect that the diseases came from 
carelessly discarded poultry or human waste.138 Such diseases can 
spread easily once they enter the colony, due to the density of penguin 
breeding grounds and the large amounts of guano present.139 As the 
KXPDQ�SRSXODWLRQ� LQ�$QWDUFWLFD�JURZV�� WKH� ULVN�RI�QRQ�QDWLYH�VSHFLHV�
establishing themselves there also grows.140 As the climate warms, this 
ULVN�LV�IXUWKHU�LQFUHDVHG��DV�QRQ�QDWLYH�VSHFLHV�KDYH�D�KLJKHU�OLNHOLKRRG�
of survival.141 However, the lingering risks associated with humans do 
not stop with the scientists. 

b. Tourism

While the amount of scientists in Antarctica tops off at around 
4,400,142 the amount of tourists visiting Antarctica each year can 
exceed the number of scientists by more than ten times.143 Scientists 
and environmentalists fear that the visitors could wreak havoc on the 
environment that is home to seals and penguins.144

Some rules and regulations govern tourist behavior in Antarctica 
or act as guidelines.145 However, tourists are often ignorant or inattentive 
to these rules and guidelines. For example, on December 14, 2011, two 
WRXULVWV�RQ�D�KLNH�ZHUH�FDXJKW�GLVSHUVLQJ�EDUOH\�VHHGV�DW�7HÀRQ�%D\��LQ�
violation of the rules against invasive species.146 A scientist who visited 

137 See Petra Griekspoor et al., Campylobacter Jejuni in Penguins, Antarctica, 
15 emerging inFeCtious diseases 847 (2009), available at http://wwwnc.cdc.gov/eid/
DUWLFOH�������������BDUWLFOH�KWP; Penguins, supra note 127; Gary Miller et al., A Virus 
Amongst, 15 austl. antarCtiC mag. 12 (2008), available at http://www.antarctica.gov.
DX�DERXW�XV�SXEOLFDWLRQV�DXVWUDOLDQ�DQWDUFWLF�PDJD]LQH�����������LVVXH���������
science�D�YLUXV�DPRQJVW�WKH�SHQJXLQV.

138 Griekspoor, supra note 137, at 848; Miller, supra note 137, at 12; 
Penguins, supra note 126. However, there is also speculation that the disease was 
transferred by migratory birds that picked up their disease during offshore feeding 
excursions which can be over a thousand miles away. Miller, supra note 135, at 12.

139 Griekspoor, supra note 137, at 848.
140 Gray, supra note 133.
141 Id.
142 World Factbook: Antarctica: People and Society, supra note 88.
143 See, e.g., IAATO, 2007-2008 Summary of Seaborne, Airborne, and Land-

Based Antarctic Tourism (Aug. 21, 2008), available at KWWS���LDDWR�RUJ�F�GRFXPHQWB
OLEUDU\�JHWB¿OH"XXLG EFG��GIH�������������H�����E�����E��	JURXS,G ������ 
:KLOH�WKH�QXPEHU�RI�WRXULVWV�LQ�$QWDUFWLFD�GLG�GHFUHDVH�HDFK�VHDVRQ�DIWHU������������
WKH�PRVW�UHFHQW�����������VHDVRQ�VDZ�D�����LQFUHDVH�IURP�WKH�\HDU�EHIRUH�WR��������
tourists. IAATO, Report of the International Association of Antarctica Tour Operators 
2012-13, at 3 (Antarctic Treaty Consultative Meeting, Information Paper 99, 2013).

144 Sims, supra note 107.
145 See infra, Part IV.
146 IAATO, Report of the International Association of Antarctica Tour 

http://wwwnc.cdc.gov/eid/article/15/5/08-1160_article.htm
http://wwwnc.cdc.gov/eid/article/15/5/08-1160_article.htm
http://www.antarctica.gov.au/about-us/publications/australian-antarctic-magazine/2006-2010/issue-15-2008/science
http://www.antarctica.gov.au/about-us/publications/australian-antarctic-magazine/2006-2010/issue-15-2008/science
http://www.antarctica.gov.au/about-us/publications/australian-antarctic-magazine/2006-2010/issue-15-2008/science
http://iaato.org/c/document_library/get_file?uuid=bcd40dfe-3145-4951-88e4-915b59448b03&groupId=10157.
http://iaato.org/c/document_library/get_file?uuid=bcd40dfe-3145-4951-88e4-915b59448b03&groupId=10157.
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Antarctica once observed passengers feeding and touching penguins; 
passengers throwing stones at penguins to get a better camera shot; crew 
members throwing lit cigarettes within ten meters of a penguin nest; 
shore guides with no previous Antarctic experience; groups of over one 
hundred ashore at a single time, passengers exceeding the recommended 
�����WRXULVW�WR�JXLGH�UDWLR��DQG�WUDVK�OHIW�EHKLQG��VXFK�DV�SODVWLF�EDJV��
matches, cigarettes, as well as food waste discharged into an enclosed 
bay.147 In addition to the tourists and tour operator crews, most of the 
small vessels and private yachts that travel to Antarctica are completely 
nonobservant of the rules.148

7KH�³,FH�0DUDWKRQ´�LV�DQ�DQQXDO�WZHQW\�VL[�PLOH�UDFH�WKURXJK�
the Antarctic wilderness that is currently sold out through 2015.149 
One year, a PowerBar wrapper blew out of a runner’s hand, leading to 
FRPSODLQWV�¿OHG�ZLWK� WKH�8�6��(QYLURQPHQWDO�3URWHFWLRQ�$JHQF\� DQG�
with Chile, which operates a nearby base.150 Although this incident did 
not harm any animals, it is an example of the carelessness or blatant 
disregard for Antarctic law that could lead to harm to Antarctic animals 
or their environment.

Some of the largest cruise ships, such as the Marco Polo, a former 
troopship, spend twelve hours shuttling over four hundred passengers 
to and from breeding sites, increasing human exposure to animals.151 
One problem with this is that human interaction can lead to immediate 
harm to Antarctic wildlife. On February 11, 2012, a Gentoo penguin 
chick was injured when it approached passengers and a tripod was 
knocked over.152 The baby penguin could not walk afterwards and was 

Operators 2011-12: Tourism Incidents 2011-12 (XXXV Antarctic Treaty Consultative 
Meeting, Hobart, Austl.), May 5, 2012, at 5, [hereinafter 2011-12 Tour Operators 
Report] available at http://iaato.org/current�LDDWR�LQIRUPDWLRQ�SDSHUV (last visited 
0DU�������������7KH�VHHGV�ZHUH�FROOHFWHG��DGGLWLRQDO�VHHGV�ZHUH�FRQ¿VFDWHG��DQG�WKH�
group was carefully monitored at future landings. Id.

147� 'HEUD�-��(Q]HQEDFKHU��Antarctic Tourism and Environmental Concerns, 
25 marine pollution Bull�������������������$QJHOLQL�	�0DQV¿HOG��supra note 14, 
at 180 n.122. Tourists and crews are not alone in engaging in this sort of behavior—
scientists on their days off also come ashore, smoke cigarettes, and approach too close 
to the animals. Rod McGuirk, Antarctica Concerns Grow as Tourism Numbers Rise, 
yahoo! (Mar. 18, 2013), KWWS���QHZV�\DKRR�FRP�DQWDUFWLFD�FRQFHUQV�JURZ�WRXULVP�
QXPEHUV�ULVH�����������KWPO.

148 Sims, supra note 107.
149 Id. See generally Antarctic Ice Marathon Races, supra note 104; Laura 

Blue, Running with the Penguins, time (Mar. 13, 2007), http://www.time.com/time/
world/article/0,8599,1598511,00.html.

150 Sims, supra note 107. After three years of defending his privilege to run 
LQ�$QWDUFWLFD��WKH�UDFH¶V�RUJDQL]HU�H[SODLQV�WKDW�WKH�IXWXUH�RI�WKH�UDFH�GHSHQGV�RQ�HDFK�
of the runners. Id. PowerBar wrappers are now banned. Id.

151 Helvarg, supra note 66.
152 2011-12 Tour Operators Report, supra note 146.

http://iaato.org/current
http://news.yahoo.com/antarctica-concerns-grow-tourism-numbers-rise-053737703.html
http://news.yahoo.com/antarctica-concerns-grow-tourism-numbers-rise-053737703.html
http://www.time.com/time/world/article
http://www.time.com/time/world/article
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REVHUYHG�EHLQJ�DWWDFNHG�E\�FRQVSHFL¿FV�153 The tiny penguin had to be 
HXWKDQL]HG�154 In another incident, an elephant seal, possibly disturbed 
by visitors, ended up going over a cliff.155

Antarctic wildlife has no fear of humans as they have evolved 
free of land predators and there have never been indigenous human 
populations who hunted them.156 As a result, penguins will approach 
people out of curiosity, perhaps nibbling on a boot before waddling 
away with an air of satisfaction.157 Despite a rule prohibiting tourists 
IURP�DSSURDFKLQJ�ZLWKLQ�¿IWHHQ�IHHW�RI�ZLOGOLIH�158 some tourists will lay 
GRZQ�¿IWHHQ� IHHW� DZD\� DQG�ZDLW� IRU� WKH�ZLOGOLIH� WR� DSSURDFK� WKHP�159 
Sheathbill “mutts” are scavenger birds at the bottom of the Antarctic 
hierarchy, who wait outside kitchens for scraps.160 There is a danger that 
Antarctic animals could become too familiar with humans, or worse, like 
the mutts, dependent on them. Should humans decide to hunt Antarctic 
animals, the animals would be easy prey, as they were in the 1800s. 

153 Id.
154 Id.
155 Secretariat of the Antarctic Treaty, Final Report of the Thirty-Fourth 

Antarctic Treaty Consultative Meeting (XXXIV Antarctic Treaty Consultative Meeting, 
Buenos Aires, Arg.), July 1, 2011, at 122, available at http://www.ats.aq/documents/
$7&0���IU�$7&0��BIU���BH�SGI (last visited Mar. 25, 2013). The incident occurred 
in an area of high biodiversity, which was frequently visited until 2007, when stringent 
regulations were put in place. Secretariat of the Antarctic Treaty, Proposed Amendment 
to Antarctic Treaty Site Guidelines for Hannah Point (XXXIV Antarctic Treaty 
Consultative Meeting, Buenos Aires, Arg.), July 1, 2011, at 2, available at http://www.
DWV�DT�GRFXPHQWV�$7&0���IU�$7&0��BIU���BH�SGI. Despite the regulations, and 
precautionary measures such as an Expedition Leader with twenty years of experience 
working for a company that has been a member of the IAATO for almost twenty 
years, warnings to passengers about the sensitive nature of the area, and staff members 
positioned around the site to manage visitors, passengers formed a horseshoe around 
the seals. Id. When they were asked not to do so, passengers dispersed, but some time 
ODWHU��D�VHDO�ZDONHG�DZD\�IURP�LWV�JURXS��DQG�VOLG�GRZQ�D�VL[�VHYHQ�PHWHU�FOLII�LQWR�WKH�
shallow water below. Id.

156 Acret, supra note 49; David Krakowski & Isidro Bosch, Birds and 
Seals of Antarctica, geneseo, http://www.geneseo.edu/~antarc/week7/ (last visited 
Mar. 21, 2013). In contrast, Arctic seals have a vast history of being hunted. Grete 
K. Hovelsrud, Marine Mammal Harvests, and Other Interactions with Humans, 18 
eCologiCal appliCations�6�����6����6������������available at http://www.jstor.org/
stable/40062161?seq=6.

157 Acret, supra note 49.
158 Help Protect the Environment, IAATO, http://iaato.org/protecting�WKH�

environment (last visited Mar. 22, 2013).
159 Tom Dempsey, Curious Gentoo Penguin Chicks, photoseeK, http://

photoseek.photoshelter.com/image/I00007NMUUjqJGj8 (last visited Mar. 22, 2013) 
(“‘Don’t approach penguins closer than 15 feet,’ says an Antarctic tourism rule in 
2005. But if you lie down on the ground more than 15 feet away, a curious Gentoo 
Penguin chick may approach you.”).

160 Antarctic Penguins, supra note 48. 

http://www.ats.aq/documents/ATCM34/fr/ATCM34_fr002_e.pdf
http://www.ats.aq/documents/ATCM34/fr/ATCM34_fr002_e.pdf
http://www.ats.aq/documents/ATCM34/fr/ATCM34_fr001_e.pdf
http://www.ats.aq/documents/ATCM34/fr/ATCM34_fr001_e.pdf
http://www.geneseo.edu/~antarc/week7/
http://www.jstor.org/stable/40062161?seq=6
http://www.jstor.org/stable/40062161?seq=6
http://iaato.org/protecting
http://photoseek.photoshelter.com/image/I00007NMUUjqJGj8
http://photoseek.photoshelter.com/image/I00007NMUUjqJGj8
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This could endanger wildlife populations and lead to mass death or 
extinction. Moreover, if the animals become dependent on humans and 
humans leave Antarctica, animals would lose what they have learned to 
depend on. Alternatively, if the animals become too familiar with people, 
WKH\�FRXOG�OHDUQ�WR�IHDU�XV�DQG�EHFRPH�PXFK�PRUH�GLI¿FXOW�WR�VWXG\.161

7RXULVP�FRXOG�DOVR�DGYHUVHO\�DIIHFW�$QWDUFWLF�SODQWV��(QYLURQ� 
mentalists are worried that tourists coming ashore could trample mosses 
and lichens.162 A boot print in a rare patch of moss can remain visible for 
\HDUV��WKH�PRVV�WDNHV�WZHQW\�¿YH�\HDUV�WR�JURZ�DQ�LQFK��DQG�VWUXJJOHV�WR�
UHJHQHUDWH�LQ�WKH�SHUSHWXDO�IUHH]H�163 If a boot print remains for decades, 
cigarette butts, PowerBar wrappers, batteries and fuel drums will remain 
much longer.164

Invasive species accompany tourists, as they do scientists.165 
Aside from the intentional spreading of seeds,166 a much more common 
problem occurs when tourists unintentionally bring plant seeds to 
Antarctica on their shoes and clothing.167 Besides plants, tourists also 
bring mobile creatures with them. One completely terrestrial creature 
WKDW�KXPDQV�KDYH�EURXJKW�WR�$QWDUFWLFD�LV�WKH�PLGJH�À\�168 This small 
creature has established itself on the Antarctic Peninsula.169 It is speeding 
up the rate that decomposition occurs, and is essentially a new process 
in the simple Antarctic ecosystem.170� :KLOH� RQH� WLQ\� À\� PLJKW� QRW�
seem to be very disruptive, Antarctic species are highly vulnerable to 
disturbances, and even a slight change, such as faster soil decay, could 
be a major shift for the delicate ecosystem.171

161 See� 6X]DQQH� 3KLOOLSSXV�� MT Scientists Studying Weddell Seals in 
Antarctica, 8KpaX.Com, KWWS���NSD[�FRP�QHZV�PW�VFLHQWLVWV�VWXG\LQJ�ZHGGHOO�VHDOV�
LQ�DQWDUFWLFD���SUHWW\3KRWR��� (last updated Feb. 26, 2013).

162 Williams, supra note 125.
163 Kimball, supra note 65. 
164 See�$QJHOLQL�	�0DQV¿HOG��supra note 14, at 165.
165 Tourists present a more probable source of invasive species. See�6FLHQWL¿F�

Committee on Antarctic Research, Preliminary Results from the International Polar 
Year Programme: Aliens in Antarctica��0D\�������������DW����;;;,,,�$QWDUFWLF�7UHDW\�
Consultative Meeting, Punta del Este, Uru., available at http://www.ats.aq/documents/
$7&0���ZS�$7&0��BZS���BH�GRF.

166 See supra Part III.B.
167 Gray, supra note 133.
168 See Claire Christian, $QWDUFWLFD�%UDFHV�IRU�,QÀX[�RI�,QYDVLYH�6SHFLHV, nat’l 

geographiC (Jan. 7, 2013), http://newswatch.nationalgeographic.com/2013/01/07/
DQWDUFWLFD�EUDFHV�IRU�LQÀX[�RI�LQYDVLYH�VSHFLHV�; There Goes the Ecosystem: Alien 
Animals Invade Antarctica, smithsonian (Jan. 9, 2013), http://blogs.smithsonianmag.
FRP�VPDUWQHZV���������WKHUH�JRHV�WKH�HFRV\VWHP�DOLHQ�DQLPDOV�LQYDGH�DQWDUFWLFD�.

169 Christian, supra note 168.
170 Id.
171 Id.; smithsonian, supra note 168.

http://kpax.com/news/mt-scientists-studying-weddell-seals-in-antarctica/#!prettyPhoto/0/
http://kpax.com/news/mt-scientists-studying-weddell-seals-in-antarctica/#!prettyPhoto/0/
http://www.ats.aq/documents/ATCM33/wp/ATCM33_wp004_e.doc
http://www.ats.aq/documents/ATCM33/wp/ATCM33_wp004_e.doc
http://newswatch.nationalgeographic.com/2013/01/07/antarctica-braces-for-influx-of-invasive-species/
http://newswatch.nationalgeographic.com/2013/01/07/antarctica-braces-for-influx-of-invasive-species/
http://blogs.smithsonianmag.com/smartnews/2013/01/there-goes-the-ecosystem-alien-animals-invade-anta
http://blogs.smithsonianmag.com/smartnews/2013/01/there-goes-the-ecosystem-alien-animals-invade-anta
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c. Harvesting Living and Mineral Resources

Other economic activities in Antarctica could also have a major 
impact on animals. While hunting is not a present threat, it is a major 
problem that could potentially reemerge.172 In the past, commercial 
penguin egg collecting caused major damage to rookeries, where 
penguins breed.173 Penguins and seals were slaughtered for their blubber 
and oil.174�.ULOO�¿VKLQJ�FRXOG�KDYH�D�SRWHQWLDOO\�GLVDVWURXV�HIIHFW�RQ�WKH�
entire Antarctic ecosystem, although their capture is not economically 
viable.175 The market for krill is small because of the high costs associated 
with working in Antarctica.176 Hunting is a direct and immediate threat 
to the well being of Antarctic animals. Even the harvesting of krill has 
an immediate impact on Antarctic terrestrial creatures, as nearly all 
vertebrates in Antarctica depend on krill for survival.177 Hunting is not a 
current threat, due to economic impracticality and legal issues, and will 
not be addressed further in this article.178 However, it could someday 
UHWXUQ��DQG�LW�LV�WKXV�LPSRUWDQW�WR�UHFRJQL]H�KXQWLQJ�DV�D�OLQJHULQJ�WKUHDW�
to Antarctic terrestrial wildlife.

Mineral harvesting can harm animals through destruction of the 
environment,179 but there is currently a complete ban on mineral resource 
activities in Antarctica.180 Little is known about the mineral wealth of the 

172 Austl. Antarctic Div., supra note 60; Penguins, supra note 127.
173 Penguins, supra note 127.
174 $QJHOLQL�	�0DQV¿HOG��supra�QRWH�����DW���������Penguins, supra note 127.
175 The extreme perishability of krill means that they must be processed 

very quickly after capture. Gulland, supra�QRWH�����DW������%XW�¿VKHUPHQ�KDYH�FRPH�
IRU�DQRWKHU�¿VK��WKH�3DWDJRQLDQ�7RRWK¿VK��$QG\�,VDDFVRQ��In a Changing Antarctica, 
Some Penguins Thrive as Others Suffer, n.y. times, May 9, 2011, http://www.nytimes.
FRP������������VFLHQFH���SHQJXLQV�KWPO"SDJHZDQWHG DOO	BU �	. Penguins are 
EHQH¿WLQJ�IURP�WKH�GHVWUXFWLRQ�RI�WKH�3DWDJRQLDQ�7RRWK¿VK��DV�WKH\�FRPSHWH�ZLWK�LW�
IRU�$QWDUFWLF�VLOYHU¿VK��Id.�+RZHYHU��NLOOHU�ZKDOHV��ZKLFK�HDW�WKH�7RRWK¿VK��KDYH�EHHQ�
VHHQ�OHVV�VLQFH�D�¿VKHU\�LQ�WKH�5RVV�6HD�RSHQHG�LQ�������VXJJHVWLQJ�WKDW�WKH�¿VKHU\�LV�
affecting the ecosystem. Id. 

176 Gulland, supra note 13, at 220. 
177 Trivelpiece, supra note 41.
178 See, e.g.��$QJHOLQL�	�0DQV¿HOG��supra note 14, at 189.
179 See Convention on the Regulation of Antarctic Mineral Resource Activities 

pmbl. cl. 8, June 2, 1988, 27 I.L.M. 868 [hereinafter CRAMRA]; hoitinK, supra note 
24, at X; Rüdiger Wolfrum, The Exploitation of Antarctic Mineral Resources: Risks 
and Stakes, in the antarCtiC enV’t & int’l law 27, 27 (Joe Verhoeven et al. eds., 
1992).

180 See Protocol on the Environmental Protection to the Antarctic Treaty art. 
���2FW��������������,�/�0�������������>KHUHLQDIWHU��0DGULG�3URWRFRO@��7KH�¿IW\�\HDU�
ban on harvesting minerals began in 1991, and thus, for those not well versed in the 
DQFLHQW�P\VWHULHV�RI�DULWKPHWLF��WZHQW\�HLJKW�\HDUV�UHPDLQ�RQ�WKH�EDQ��Id.; see infra 
Part IV.A.

http://www.nytimes.com/2011/05/10/science/10penguins.html?pagewanted=all&_r=1&
http://www.nytimes.com/2011/05/10/science/10penguins.html?pagewanted=all&_r=1&
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vast majority of Antarctica,181 and to date, minerals have only been found 
LQ�VPDOO��QRQ�FRPPHUFLDO�TXDQWLWLHV�182 Further, the turbulent conditions 
of the Southern Ocean make commercial exploitation of Antarctic 
PLQHUDOV� HFRQRPLFDOO\� QRQ�YLDEOH�� HVSHFLDOO\�ZKHQ�PLQHUDO� UHVRXUFHV�
are more exploitable in more accessible areas of the globe.183 As the 
world’s resources diminish, mining in Antarctica could be inevitable, 
and it may become a controversial issue in the future.184 However, due 
to the current ban, this article will not discuss mineral harvesting further.

d. Climate Change

Climate change does not affect animals as directly as other 
KXPDQ� DFWLYLWLHV�� EXW� LWV� UDPL¿FDWLRQV� DUH� PDJQLWXGHV� JUHDWHU�� DV� LW�
affects entire populations of species across the globe. Adélie penguins, 
which experts refer to as the “bellwether of climate change,” inhabit 
a narrow environmental range, and thus make an ideal indicator of 
environmental shifts.185 They are completely dependent on sea ice,186 
and cannot move any farther south because of their need for light in the 
winter.187 If global temperatures continue to rise, Adélie penguins will 
have nowhere to go.188 Their only options are to adapt,189 move to new 
territory, or face extinction.190

181 Christopher C. Joyner, The Evolving Minerals Regime for Antarctica, in 
the antarCtiC legal regime 129, 131 (Christopher C. Joyner & Sudhir Chopra eds., 
1988). 

182 World Factbook: Antarctica: Geography: Natural Resources, CIA available  
at KWWSV���ZZZ�FLD�JRY�OLEUDU\�SXEOLFDWLRQV�WKH�ZRUOG�IDFWERRN�JHRV�D\�KWPO�WRS (last 
visited Mar. 22, 2013).

183 Joyner, supra note 181.
184 Mining and Antarctica, Antarctic and Southern Ocean Coalition, http://

www.asoc.org/component/content/article/67 (last visited Mar. 23, 2013).
185 Millar, supra note 22; Isaacson, supra note 175. See generally daVid g. 

ainley, the adélie penguin: Bellwether oF Climate Change (2002) (examining the 
Adélie penguin, and its relation to its ecosystem and the global climate).

186 Jaume Forcada, Contrasting Population Changes in Sympatric Penguin 
Species in Association with Climate Warming, 12 gloBal Climate Change Biology 
�������������������������available at http://faculty.jsd.claremont.edu/emorhardt/159/
pdfs/2007/Forcada%20et%20al,%202006.pdf; Isaacson, supra note 173. During the 
winter, Adélie penguins survive on the sea ice, in order to avoid the perpetual darkness 
that consumes their breeding grounds, the rocky shores of mainland Antarctica. Id. 
$GpOLH�SHQJXLQV�DUH�WKH�RQO\�$QWDUFWLF�SHQJXLQ�VSHFLHV�WKDW�EUHHG�RQ�WKH�LFH�IUHH�DUHDV�
of the continent. Id.

187 Isaacson, supra note 175. Penguins need the light to hunt, navigate, and to 
comfort them in avoiding predators. Id.

188 Millar, supra note 22, at 114.
189 Studies have shown adaptive responses, and increased speciation. Id. 

at 118. Scientists look forward to tracking evolutionary changes in Adélie penguin 
populations. See id��DW��������

190 See id.�DW��������

https://www.cia.gov/library/publications/the-world-factbook/geos/ay.html#top
http://www.asoc.org/component/content/article/67
http://www.asoc.org/component/content/article/67
http://faculty.jsd.claremont.edu/emorhardt/159/pdfs/2007/Forcada
http://faculty.jsd.claremont.edu/emorhardt/159/pdfs/2007/Forcada
202006.pdf
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Currently, Adélie penguin populations on the northernmost part 
of Antarctica, the Antarctic Peninsula, have collapsed because of climate 
change.191 The Antarctic Peninsula is one of the most rapidly warming 
regions of Earth,192 and the sea ice there is melting expeditiously.193 The 
insurgency of warmer seawaters around the Antarctic Peninsula means 
that sea ice melts faster and is around for less of the year.194 As a result, 

191 See Heather J. Lynch et al., Population Trends and Reproductive Success 
at a Frequently Visited Penguin Colony on the Western Antarctic Peninsula, 33 polar 
Biology���������������������available at KWWS���ZZZ�RFHDQLWHV�RUJ�VFLHQFH�VFLHQFHB
SDSHUV�3RSXOBWUHQGB3(7(B3RODU%LRORJ\�����SGI; Isaacson, supra note 173. Over 
the past three decades, the Adélie penguin population on the Peninsula has dropped 
by nearly ninety percent. Id. But see Trivelpiece, supra note 41, at 7625 (stating that 
WKLV�ORVV�PD\�EH�D�UHVXOW�RI�GHFUHDVHG�NULOO�ELRPDVV��DV�WKH�QRQ�LFH�GHSHQGHQW�FKLQVWUDS�
penguin is also suffering from the ice sheet decrease). What the ice sheet melting is 
actually causing is less phytoplankton, which develops underneath the ice sheets, and 
this is leading to the decreased krill biomass, and thus fewer penguins, which depend 
on the krill to survive. Issacson, supra note 175. This theory that correlates penguin 
viability with krill biomass also explains why penguin populations surged following 
the harvesting of seals and whales, and why they have decreased as a response to the 
recovery of whale populations. Trivelpiece, supra�QRWH�����DW����������7KLV�LV�FDOOHG�
WKH�NULOO�VXUSOXV�K\SRWKHVLV��Id. Either way, the decrease in penguin populations in the 
Antarctic Peninsula is linked to climate change and ice loss. Id.�DW������¿J����.ULOO�
¿VKLQJ�LV�DOVR�UHJDUGHG�DV�FRQWULEXWLQJ�WR�SHQJXLQ�GHFOLQH��DV�LW�LV�GLUHFW�FRPSHWLWLRQ�
with the penguins for food. See id. The chinstrap penguin is in grave danger, as it 
LV� HVVHQWLDOO\�FRQ¿QHG� WR� WKH�$QWDUFWLF�3HQLQVXOD��)RUFDGD��supra note 186, at 412; 
Trivelpiece, supra�QRWH�����DW�������$VLGH�IURP�EHLQJ�FRPSHWLWRUV�IRU�IRRG��¿VKHULHV�
also catch some Antarctic seabirds in their nets. See Christophe Barbraud et al., Effects 
of Climate Change and Fisheries Bycatch on Southern Ocean Seabirds: A Review, 454 
marine eCology progress series� ����� ������� ��������available at http://darchive.
mblwhoilibrary.org:8080/bitstream/handle/1912/5240/m454p285.pdf?sequence=1.

192 The mean air temperature on the Western Antarctic Peninsula has risen 
DOPRVW�HOHYHQ�GHJUHHV�)DKUHQKHLW�RYHU�WKH�SDVW�¿IW\�\HDUV��7ULYHOSLHFH��supra note 41, 
DW�����������&�LQFUHDVHV�LQ�PHDQ�ZLQWHU�DLU�WHPSHUDWXUH��DQG�DVVRFLDWHG�GHFUHDVHV�LQ�
sea ice cover in the winter); Isaacson, supra note 175.

193 Christophe Barbraud et al., Comparison of Emperor Penguin Declines 
Between Pointe Géologie and Haswell Island Over the Past 50 Years, 23 antarCtiC sCi. 
461, 465 (2011), available at KWWS���ZZZ�FHEF�FQUV�IU�SXEOLSGI������%$6��B�����SGI. 
Entire ice shelves have shattered in the Peninsula, the warmest and northernmost part of the 
continent. Walker, supra note 1. The removal of peripheral ice enables the movement of 
inland ice into the sea. Andrew C. Revkin, Earth in Flux: An Antarctic Ice Shelf Crumbles, 
n.y. times, Mar. 25, 2008, KWWS���GRWHDUWK�EORJV�Q\WLPHV�FRP������������HDUWK�LQ�ÀX[�
WKH�DQWDUFWLF�LFH�VKHOI�FUXPEOHV���,I�WKH�ÀRDWLQJ�LFH�VKHOYHV�GR�QRW�UDLVH�WKH�VHD�OHYHO��WKH�
ice from the continent’s interior ultimately will. Id. The ice sheets act as a giant conveyor 
belt: peripheral ice carries ice from the interior into the Southern Ocean. Devin Powell, 
Big Antarctic Ice Sheet Appears Doomed, 181 sCi. news 5, 7 (2012), available at http://
ZZZ�VFLHQFHQHZV�RUJ�YLHZ�JHQHULF�LG��������GHVFULSWLRQ�%LJB$QWDUFWLFBLFHBVKHHWB
DSSHDUVBGRRPHG.

194 Christine Dell’Amore, Polar Ice Sheets Shrinking Worldwide, Study 
&RQ¿UPV, nat’l geographiC (Nov. 29, 2012), http://news.nationalgeographic.
FRP�QHZV����������������JOREDO�ZDUPLQJ�FOLPDWH�FKDQJH�LFH�VKHHWV�VFLHQFH�
environment/; Isaacson, supra note 173.

http://www.oceanites.org/science/science_papers/Popul_trend_PETE_PolarBiology2010.pdf
http://www.oceanites.org/science/science_papers/Popul_trend_PETE_PolarBiology2010.pdf
http://darchive.mblwhoilibrary.org:8080/bitstream/handle/1912/5240/m454p285.pdf?sequence=1
http://darchive.mblwhoilibrary.org:8080/bitstream/handle/1912/5240/m454p285.pdf?sequence=1
http://www.cebc.cnrs.fr/publipdf/2011/BAS23_2011.pdf
http://dotearth.blogs.nytimes.com/2008/03/25/earth-in-flux-the-antarctic-ice-shelf-crumbles/
http://dotearth.blogs.nytimes.com/2008/03/25/earth-in-flux-the-antarctic-ice-shelf-crumbles/
http://www.sciencenews.org/view/generic/id/340580/description/Big_Antarctic_ice_sheet_appears_doomed
http://www.sciencenews.org/view/generic/id/340580/description/Big_Antarctic_ice_sheet_appears_doomed
http://www.sciencenews.org/view/generic/id/340580/description/Big_Antarctic_ice_sheet_appears_doomed
http://news.nationalgeographic.com/news/2012/11/121129-global-warming-climate-change-ice-sheets-scie
http://news.nationalgeographic.com/news/2012/11/121129-global-warming-climate-change-ice-sheets-scie
http://news.nationalgeographic.com/news/2012/11/121129-global-warming-climate-change-ice-sheets-scie
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Adélie populations in the Antarctic Peninsula have plummeted by nearly 
ninety percent.195 In the wake of this disappearance, Gentoo penguins, 
which can survive without sea ice, are moving in, and their numbers 
have surged by 14,000 percent.196

However, in other parts of Antarctica, Adélie penguins are 
WKULYLQJ��5RVV�6HD�FRORQLHV�RI�$GpOLH�SHQJXLQV�ÀRXULVK�ZKHUH�WKH�VHD�
ice cover is growing.197 However, the growth of the Ross Sea ice sheet 
is predicted to reach a tipping point in roughly thirty to forty years, 
when global climate change will catch up to it and cause it to melt and 
recede.198 As the sea ice retreats, penguins must move farther south; they 
ZLOO�¿QG�WKHPVHOYHV�XQDEOH�WR�HVFDSH�WKH�HWHUQDO�QLJKW��DQG�WKH\�ZLOO�GLH�
out from loss of habitat, and their extreme phobia of darkness.199

Like Adélie penguins, the fate of Emperor Penguins is closely 
linked to the sea ice, which they are highly dependent upon.200 One of the 

195 Isaacson, supra note 175. Tourists visiting penguin breeding grounds are 
DOVR�VHHQ�DV�D�QRQ�QHJOLJLEOH�IDFWRU� WKDW�FDQ�FDXVH�SRSXODWLRQV� WR�GHFOLQH��DOWKRXJK�
sea ice degradation is a much more powerful factor and a much greater source of 
SRSXODWLRQ�VL]H�YDULDWLRQ�RYHU�D�PXFK�ZLGHU�VSDWLDO�VFDOH��$��.DWR�HW�DO���Changes in 
Adélie Penguin Breeding Populations in Lützow-Holm Bay, Antarctica, in Relation to 
Sea-Ice Conditions, 25 polar Biology 934, 934 (2002), available at http://docyaounde.
free.fr/akatoHP/pdf/KatoPB25.pdf.

196 Isaacson, supra note 175. Gentoo penguins are found farther North, as well 
as in continental Antarctica. Millar, supra�QRWH�����)RU�D�FDVH�VWXG\�RI�D�VSHFL¿F�EUHHGLQJ�
ground of Adélie and Gentoo penguins on the Antarctic Peninsula, see Lynch, supra note 
�����¿QGLQJ�D�WZHQW\�VHYHQ�SHUFHQW�LQFUHDVH�LQ�*HQWRR�SRSXODWLRQ�VL]H��DQG�D�WZHQW\�
QLQH�SHUFHQW�UHGXFWLRQ�LQ�WKH�VL]H�RI�DQ�$GpOLH�SHQJXLQ�SRSXODWLRQ�RQ�WKH�VDPH�LVODQG��

197 Isaacson, supra note 175. See generally R.H. Taylor & P.R. Wilson, Recent 
Increase and Southern Expansion of Adélie Penguin Populationsin the Ross Sea, 
Antarctica, Related to Climatic Warming, 14 n.z. J. eCology 25 (1990), available at 
KWWS���ZZZ�QHZ]HDODQGHFRORJ\�RUJ�Q]�Q]MH�IUHHBLVVXHV�1=-(FRO��B���SGI. However, 
ZKHQ� DQ� LFHEHUJ� WKH� VL]H� RI� -DPDLFD� IHOO� LQWR� WKH�ZDWHU�� WKH� SHQJXLQV� KDG� WR�PRYH�
VHYHQW\�NLORPHWHUV�WR�¿QG�RSHQ�ZDWHU�WR�IRUDJH�IRU�IRRG��,VDDFVRQ��supra note 175. Now 
the iceberg is broken up, and the penguins are thriving again. Id. (noting however, that 
speculation exists that the growth in penguin colonies in the Ross Sea is furthered by 
WKH�UHPRYDO�RI�3DWDJRQLDQ�7RRWK¿VK�IURP�WKDW�UHJLRQ�E\�¿VKLQJ���7KH�(DVW�$QWDUFWLF�LFH�
sheet has grown by roughly fourteen billion tons a year. Dell’Amore, supra note 194. 
However, West Antarctica has lost sixty billion tons of ice per year, and the Antarctic 
Peninsula alone is losing twenty billion tons of ice per year. Isaacson, supra note 175; 
see also Dell’Amore, supra note 194 (noting that the increases in ice in East Antarctica 
dovetail with the expected increases in snowfall associated with climate change). 

198 Isaacson, supra note 175. While the bulk of the Antarctic ice sheet is 
either unchanged or getting thicker, polar ice overall is melting. Mark Halper, Global 
Warming? Antarctic Ice Growing Thicker, smartplanet, Nov. 30, 2012, 3:33 AM, 
KWWS���ZZZ�VPDUWSODQHW�FRP�EORJ�EXOOHWLQ�JOREDO�ZDUPLQJ�DQWDUFWLF�LFH�JURZLQJ�
thicker/7056. In Antarctica, a key indicator of this is the thawing of the Peninsula. Id.

199 Isaacson, supra note 175; Penguins, Antarctic and Southern Ocean 
Coalition, KWWS���ZZZ�DVRF�RUJ�LVVXHV�DQG�DGYRFDF\�DQWDUFWLF�ZLOGOLIH�FRQVHUYDWLRQ�
penguins (last visited Mar. 22, 2013).

200 Barbraud, supra note 193, at 461; Isaacson, supra note 175.

http://docyaounde.free.fr/akatoHP/pdf/KatoPB25.pdf
http://docyaounde.free.fr/akatoHP/pdf/KatoPB25.pdf
http://www.newzealandecology.org.nz/nzje/free_issues/NZJEcol14_25.pdf
http://www.smartplanet.com/blog/bulletin/global-warming-antarctic-ice-growing-thicker/7056
http://www.smartplanet.com/blog/bulletin/global-warming-antarctic-ice-growing-thicker/7056
http://www.asoc.org/issues-and-advocacy/antarctic-wildlife-conservation/penguins
http://www.asoc.org/issues-and-advocacy/antarctic-wildlife-conservation/penguins
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Antarctic Peninsula’s only Emperor Penguin colonies is now extinct.201 
In the more representative, and distant, colonies at Haswell Island and 
Pointe Géologie, both colonies are in decline, which is likely caused 
E\� D� FRPPRQ�� ODUJH�VFDOH� HQYLURQPHQWDO� IDFWRU�202 Like the Adélie 
penguins, the Emperor Penguin colonies in the Ross Sea area are stable, 
but may be affected as a result of climate change in years to come.203 
On a positive note, satellite images of penguin fecal stains in 2009 have 
revealed new colony locations, which puts the total Emperor Penguin 
population at near 600,000, which is double previous estimates.204 
'HVSLWH� WKHVH�¿QGLQJV�� VFLHQWLVWV� VWLOO�ZRUU\� WKDW�JOREDO�ZDUPLQJ�ZLOO�
ultimately devastate Emperor Penguin populations.205

Invasive species are not just a problem accompanying tourism 
DQG� VFLHQWL¿F� XQGHUWDNLQJV� RQ� WKH� VHYHQWK� FRQWLQHQW��7KURXJK� JOREDO�
warming, invasive species can invade Antarctica in much larger ways 
than by simply latching onto a visiting human’s gear. In 2009, king 
crabs started appearing on the outer continental slope of the Antarctic 
Peninsula.206�7KHVH�FUDEV�FDQQRW�VXUYLYH�DW�WHPSHUDWXUHV�EHORZ�WKLUW\�
four degrees Fahrenheit, with the result that sea creatures in the 
Southern Ocean have not developed defenses against their crushing 
pincers.207 But now, an estimated 1.5 million king crabs that have 

201 Isaacson, supra note 175. But see Barbraud, supra note 193 (noting that 
WKLV�FRXOG�DOVR�EH�H[SODLQHG�E\� WKH�FRORQ\¶V�UHODWLYHO\�VPDOO�VL]H��DV�VPDOO�SHQJXLQ�
FRORQLHV� XVXDOO\� KDYH� VXE�SDU� EUHHGLQJ� VXFFHVV����7KH� RQO\� RWKHU� HPSHURU� SHQJXLQ�
colony on the Antarctic Peninsula is located on Snow Hill Island, and could be in 
perilous danger, due to projected sea ice conditions. Id.� DW� ����� )RU� DQ� LQ�GHSWK�
analysis of the demise of this colony, see Philip N. Trathan et al., First Recorded Loss 
of an Emperor Penguin Colony in the Recent Period of Antarctic Regional Warming: 
Implications for Other Colonies, 6 PLOS | ONE 1 (2011), available at http://www.
plosone.org/article/info%3Adoi%2F10.1371%2Fjournal.pone.0014738 (concluding 
that changing sea ice conditions had a major impact on the demise of this colony, 
although this conclusion is based on limited data).

202 Barbraud, supra note 193. Like the Adélie penguins, this loss could also 
be attributable to the krill biomass hypothesis. Cf. supra note 191 and accompanying 
text. But ice sheets in Eastern Antarctica, where Haswell Island and Pointe Géologie 
populations live, have been growing since the 1980s. Barbraud, supra note 193, at 
��������$� QHZ� K\SRWKHVLV��ZKLFK� VWLOO� QHHGV� WR� EH� WHVWHG�� SRVWXODWHV� WKDW� (PSHURU�
penguins actually need ice to be in an intermediate range, and that too little or too 
much ice can affect their ability to breed. Barbraud, supra note 193, at 466; see Micol, 
supra�QRWH������DW��������)LJ���D��VWXG\LQJ�(PSHURU�SHQJXLQV�DW�3RLQWH�*HpRORJLH��
DQG�QRWLQJ�WKDW�WKHLU�SRSXODWLRQ�VKRZV�D�VLJQL¿FDQW�GHFOLQH��

203 Stéphanie Jenouvrier, Demographic Models and IPCC Climate Projections 
Predict the Decline of an Emperor Penguin Population, 106 proC. nat’l aCad. sCi. 
u.s. 1844, 1846 (2009), available at http://www.jstor.org/stable/40421684?seq=3.

204 Reuters, supra note 53; see Fretwell, supra�QRWH�����DW���������
205 Barbraud, supra note 193, at 466; Jenouvrier, supra note 203; Micol, 

supra�QRWH������DW���������5HXWHUV��supra note 53.
206 Christian, supra note 168.
207 Id.

http://www.plosone.org/article/info%3Adoi%2F10.1371%2Fjournal.pone.0014738
http://www.plosone.org/article/info%3Adoi%2F10.1371%2Fjournal.pone.0014738
http://www.jstor.org/stable/40421684?seq=3
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established themselves near the rapidly warming Antarctic Peninsula.208 
The range of these “ecosystem destroyers” will increase as the warmth 
of the water surrounding Antarctica increases.209 While king crabs may 
not directly affect terrestrial Antarctic wildlife, their presence on the 
Antarctic Sea Floor is proof that humans have affected every facet of 
the Earth’s environment.210 Like king crabs, other species may naturally 
migrate to Antarctica as the climate changes. This could affect the 
delicate Antarctic ecosystems, and potentially have massive impacts on 
Antarctic terrestrial wildlife.211

A major complication that makes global warming extremely 
GDQJHURXV�LV�LWV�GLI¿FXOW\�WR�UHYHUVH�212 Policies aimed at slowing climate 
change will be slow to implement, due to the inertia of Earth’s climatic 
system.213 For Antarctic creatures, this creates a big problem, as they are 
slow to adapt due to their long generation cycles, and the rapid nature 
of environmental effects in their home.214�0HOW�RII�IURP�$QWDUFWLFD¶V�LFH�
sheets could have further adverse effects on terrestrial wildlife around 
the globe, and people as well.215�7KH�PHOW�RII�RI�PDVVLYH�DPRXQWV�RI�LFH�
from Antarctica will lead to a rise in sea levels.216 Consequences of such 
a rise include major environmental damage,217 and the displacement of 
large amounts of people and animals.218

iV. the current management regime under the treaty

Because it was never inhabited, there was never a human 
population to create laws or legal principles to govern Antarctic 
activities, jurisdiction over territory, or resources.219 A conceptual 
framework meant to govern the global commons, called the “common 
heritage of mankind,” now governs Antarctica.220 

208 Id.
209 Id.
210 Id.
211 Changes to the ecosystem could cause major shifts to the delicate Antarctic 

ecosystem, and any change could disturb the native species. See id.
212 BarBraud, supra note 191, at 298; Christian, supra note 168.
213 BarBraud,, supra note 191, at 298.
214 Id.Seabirds: A Review, supra note 189, at 298.
215 Dell’Amore, supra note 194.
216 Id.; see Charles Q. Choi, Sea Levels Rising Fast on U.S. East Coast,  

nat’l geographiC (June 25, 2012), http://news.nationalgeographic.com/news/ 
���������������VHD�OHYHO�ULVH�HDVW�FRDVW�XV�VFLHQFH�QDWXUH�FOLPDWH�FKDQJH�.

217� 6XFK� HIIHFWV� LQFOXGH� FDWDVWURSKLF� ÀRRGV�� VXFK� DV� WKH� RQH� FDXVHG� E\�
Hurricane Sandy, erosion, and contamination of crops and aquifers. Dell’Amore, 
supra note 194. Higher seas can boost storm surges, and leave even more destruction 
DQG�ÀRRGLQJ��Id.

218 Id.
219 Joyner, supra note 20, at 14.
220 daVid hunter, James salzman & durwood zelKe, international 

http://news.nationalgeographic.com/news/2012/06/120625-sea-level-rise-east-coast-us-science-nature-c
http://news.nationalgeographic.com/news/2012/06/120625-sea-level-rise-east-coast-us-science-nature-c


Journal of Animal & Natural Resource Law, Vol. X190

a. General Provisions of the Antarctic Treaty System

In the early 1900s, seven countries: Argentina, Australia, Chile, 
France, New England, Norway, and Great Britain, made geographical 
claims to Antarctica.221 7KH� VHYHQ� FODLPDQW� VWDWHV� DQG� WKH� ¿YH� RWKHU�
QDWLRQV� LQWHUHVWHG� LQ� VFLHQWL¿F� UHVHDUFK� LQ� $QWDUFWLFD²%HOJLXP��
Japan, South Africa, the United States, and Russia222—united during 
WKH�,QWHUQDWLRQDO�*HRSK\VLFDO�<HDU�RI��������223 to form the Antarctic 
Treaty.224 

The Antarctic Treaty prohibits military bases and weapons 
testing in Antarctica, except to the extent used for peaceful purposes.225 
7KH�7UHDW\�SURYLGHV�IRU�IUHHGRP�RI�VFLHQWL¿F�UHVHDUFK��DQG�HQFRXUDJHV�
international cooperation in that research.226 It also prohibits nuclear 

enVironmental law and poliCy�������� ��WK�HG���������$QWDUFWLFD� IDOOV�RXWVLGH� WKH�
bounds of any state, and is thus referred to as the “global commons.” Id. (internal 
citations omitted). The general rule for global commons resources has been the right 
RI�FDSWXUH��ZKLFK�OHVV�GHYHORSHG�FRXQWULHV�EHOLHYHV�SHQDOL]HV�WKHP�IRU�QRW�EHLQJ�DEOH�
to access the global commons. Id. at 453. So, for example, according to the right of 
FDSWXUH��WKH�¿UVW�WR�FDSWXUH�D�¿VK��RU�DQ\�UHVRXUFH��EHFRPHV�WKH�ULJKWIXO�RZQHU�RI�WKDW�
¿VK�RU�RWKHU�UHVRXUFH��Id. The common heritage of humankind principle is not strictly 
GH¿QHG��EXW�W\SLFDOO\�KDV�IRXU�FKDUDFWHULVWLFV�����EHLQJ�QRQ�VXEMHFW�WR�DSSURSULDWLRQ�����
LQWHUQDWLRQDO�PDQDJHPHQW�����DOO�VWDWHV�VKDUH�EHQH¿WV�RI�DQ\�UHVRXUFH�H[SORLWDWLRQ�����
reservation for peaceful purposes. Id.�DW���������$VLGH�IURP�$QWDUFWLFD��WKH�FRPPRQ�
heritage of humankind principle has limited application, mostly to the moon and outer 
space, although it remains an important concept. Id. at 455.

221 hoitinK, supra�QRWH�����DW�,��7KH�FODLPV�FRYHU�DERXW�HLJKW\�¿YH�SHUFHQW�
of Antarctica. Id. 

222 These states all claim entitlement to making decisions in any matters 
involving the regulation of Antarctica. Joe VerhoeVen, General Introduction, 
Introduction to the antarCtiC enVironment and international law 11, 12 (Joe 
9HUKRHYHQ�HW�DO��HGV����������2I�WKH�¿YH�VWDWHV�ZLWKRXW�WHUULWRULDO�FODLPV��WZR�RI�WKHP�
reserved a right to make territorial claims in the future. Id. Those two are the United 
States, and the Soviet Union. Id.� -DSDQ� LV�RQH�RI� WKH�PRVW�DFWLYH�¿VKLQJ�VWDWHV�DQG�
is highly interested in minerals, especially oil. J.R. Rowland, The Treaty Regime 
and the Politics of the Consultative Parties, in the antarCtiC legal regime 11, 23 
(Christopher C. Joyner & Sudhir Chopra eds., 1988). However, Japan renounced its 
ability to make a claim in the 1951 Peace Treaty. Id.

223 The International Geophysical Year was a time of international cooperation 
LQ� VFLHQWL¿F� UHVHDUFK�� XQGHUWDNHQ� WR� UHVROYH� FHUWDLQ� SODQHWDU\� SKHQRPHQD��ZKHUH� D�
major focus was Antarctic research. Ellen S. Tenenbaum, A World Park in Antarctica: 
The Common Heritage of Mankind, 10 Va. enVtl. l.J. 109, 117 n.49 (1990). An 
alternative explanation of the reason for the Antarctic Treaty postulates that the Treaty 
ZDV�FUHDWHG�GXULQJ�WKH�&ROG�:DU�ZKHQ�RWKHU�FODLPDQW�VWDWHV�UHDOL]HG�WKDW�WKH\�FRXOG�
QRW�H[FOXGH�WKH�6RYLHWV��VR�WKH\�ZDQWHG�D�V\VWHP�ZKHUH�WKH\�FRXOG�¿W�LQ�DQG�FRQWDLQ�
their presence. Rowland, supra note 222, at 16.

224 hoitinK , supra note 24, at II; see 1959 Treaty, supra note 10, pmbl. cl. 1. 
225 1959 Treaty, supra note 10, art. I.
226 See id arts. II, III. Most of the cooperation is based on the free exchange 

and availability of research information. Id. art. III(1).
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waste disposal or testing.227 Observers, designated by the “Contracting 
Parties,” promote the Treaty’s objectives.228 Article IX of the Treaty 
provides that the Contracting Parties meet regularly229 to discuss peace, 
LQWHUQDWLRQDO� VFLHQWL¿F� FRRSHUDWLRQ�� DQG� IDFLOLWDWLRQ� RI� UHVHDUFK� DQG�
observers.230 

The meetings referred to in Article IX are called the Antarctic 
Treaty Consultative Meetings (ATCMs), and the participants are 
called the Antarctic Treaty Consultative Parties (ATCPs).231 ATCPs 
may appoint representatives who attend the meetings, as long as the 
ATCP demonstrates its “interest in Antarctica by conducting substantial 
VFLHQWL¿F� UHVHDUFK� DFWLYLW\� WKHUH«�´232 ATCPs may vote on issues 
relating to Antarctica, and their status as ATCPs allows them to 
unilaterally determine Antarctic affairs.233 States who are members of 
the United Nations, or who are invited to join by all ATCPs, may accede 
to the Treaty.234 When a State accedes to the Treaty235 and demonstrates 
LQWHUHVW� E\� FRQGXFWLQJ� VXEVWDQWLDO� VFLHQWL¿F� DFWLYLW\� LQ�$QWDUFWLFD�� LW�
becomes an ATCP.236 

227 Id. art. V.
228 Id. art. VII(1). The observers have, at all times, complete freedom of 

access to all areas, installations, and equipment in Antarctica. Id.�DUW��9,,��������
229 Originally the meetings occurred every two years, but now they are now 

held annually. Klaus Dodds, Governing Antarctica: Contemporary Challenges and the 
Enduring Legacy of the 1959 Antarctic Treaty, 1 gloBal pol’y 108, 110 (2010); The 
Antarctic Treaty Consultative Meeting (ATCM), seCretariat antarCtiC treaty, http://
ZZZ�DWV�DT�H�DWVBPHHWLQJVBDWFP�KWP (last visited Mar. 24, 2013).

230 1959 Treaty, supra�QRWH�����DUW��,;����D���G��
231 hoitinK, supra note 24, at II.
232 1959 Treaty, supra�QRWH�����DUW��,;�����6XEVWDQWLDO�VFLHQWL¿F�DFWLYLW\�FRXOG�

EH�HVWDEOLVKLQJ�D�VFLHQWL¿F�EDVH��RU�GLVSDWFKLQJ�D�VFLHQWL¿F�H[SHGLWLRQ��Id.
233 hoitinK, supra note 24, at II; see The Antarctic Treaty Consultative 

Meeting (ATCM), supra� QRWH������7KHLU�SRZHUV�XQGHU� WKH�7UHDW\�DUH� VL]HDEOH�� DQG�
often go beyond the Treaty in discussing matters that the international agreement has 
not addressed. hoitinK, supra note 24, at II.

234 1959 Treaty, supra note 10, art. XII(1).
235 See id. art. IX(2).
236 hoitinK, supra note 24, at II. In addition to the original twelve, there are 

QRZ�VL[WHHQ�RWKHU�$7&3V��IRU�D�WRWDO�RI�WZHQW\�HLJKW��Parties, seCretariat antarCtiC 
treaty, KWWS���ZZZ�DWV�DT�GHY$6�DWVBSDUWLHV�DVS["ODQJ H (last visited Mar. 22, 
2013). The Netherlands is the only ATCP that has not built its own research station. 
Dodds, supra note 229. However, others have constructed bases, which lead to an 
overconcentration on the most easily accessible part of the continent, the Antarctic 
Peninsula. Dodds, supra note 229

http://www.ats.aq/e/ats_meetings_atcm.htm
http://www.ats.aq/e/ats_meetings_atcm.htm
http://www.ats.aq/devAS/ats_parties.aspx?lang=e
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Countries who have entered the Treaty into force, but have not 
GHPRQVWUDWHG� D� VXEVWDQWLDO� VFLHQWL¿F� LQWHUHVW� LQ�$QWDUFWLFD�� DUH� QRQ�
consultative parties.237� 1RQ�FRQVXOWDWLYH� SDUWLHV� KDYH� QR� GHFLVLRQ�
making power, but may attend meetings and contribute to discussion.238 
Observers and invited experts may also attend meetings and contribute 
to discussion, though they may not make any decisions.239 Measures, 
resolutions, and decisions are the law of Antarctica, developed and 
DGRSWHG�DW�$7&0V��DQG�PXVW�EH� UDWL¿HG�E\�DOO�$7&3V��DQG�DSSURYHG�
by the respective governments to come into force.240 Resolutions and 
decisions are not legally binding, but serve as suggestions.241 Measures 
DUH�OHJDOO\�ELQGLQJ�RQFH�UDWL¿HG�E\�DOO�$7&3V�242

The Antarctic Treaty has since developed into what is now the 
ATS.243 In 1982 the Convention on the Conservation of Antarctic Marine 
Living Resources (CCAMLR) entered into force, with a purpose of 
conserving Antarctic marine life—a goal that is congruent and parallel 

237 See Dodds, supra note 229; The Antarctic Treaty Consultative Meeting 
(ATCM), supra note 229; Parties, supra� QRWH� �����&XUUHQWO\�� WKHUH� DUH� WZHQW\�WZR�
QRQ�FRQVXOWDWLYH� SDUWLHV�� Id.� 7KH� GLVWLQFWLRQ� EHWZHHQ�$7&3V� DQG� QRQ�FRQVXOWDWLYH�
parties has provoked criticism, and critics view the Antarctic Treaty and its progeny as 
DQ�H[FOXVLYH�FOXE�IRU�FRXQWULHV�QHDUE\�RU�ZLWK�HQRXJK�ZHDOWK�WR�HVWDEOLVK�D�VFLHQWL¿F�
presence. hoitinK, supra note 24, at IV.

238 The Antarctic Treaty Consultative Meeting (ATCM), supra note 229; 
Parties, supra note 236.

239 The Antarctic Treaty Consultative Meeting (ATCM), supra note 229. 
2EVHUYHUV�LQFOXGH�WKH�6FLHQWL¿F�&RPPLWWHH�RQ�$QWDUFWLF�5HVHDUFK��WKH�&RPPLVVLRQ�IRU�
the Conservation of Antarctic Marine Living Resources and the Council of Managers 
of National Antarctic Programs. Id. Invited experts include the Antarctic and Southern 
Ocean Coalition and the IAATO. The Antarctic Treaty Consultative Meeting (ATCM), 
supra note 229.

240 hoitinK, supra note 24, at II; The Antarctic Treaty Consultative Meeting 
(ATCM), supra note 229. Furthermore, all Measures, Decisions and Resolutions must 
conform to the principles of the 1959 Treaty and the Madrid Protocol, and also provide 
regulations and guidelines for management of Antarctica, and the ATCM work. Id. For 
the ATCM Rules of Procedure, see Final Report of the Thirty-Fourth Antarctic Treaty 
Consultative Meeting, supra note 155, annex 2 Decision 2, at 217.

241 The Antarctic Treaty Consultative Meeting (ATCM), supra note 229. 
'HFLVLRQV� DGGUHVV� LQWHUQDO� RUJDQL]DWLRQDO� PDWWHUV� RI� WKH� $7&0�� DQG� UHVROXWLRQV�
strongly encourage certain behaviors. Id. They can be seen as advising appropriate 
courses of action, where applicable, but are not binding. Martin Lishexian Lee, A Case 
for World Government of the Antarctic, 9 gonz. J. int’l l. 73, 85 (2006).

242 The Antarctic Treaty Consultative Meeting (ATCM), supra note 229.
243 hoitinK, supra note 24, at II; Verhoeven, supra note 222, at 14; Dodds, 

supra� QRWH� ����� DW� �����7KH�$76� VSHFL¿FDOO\� UHIHUV� WR� DOO� LQVWUXPHQWV� XVHG� LQ� WKH�
international governance of Antarctica. hoitinK, supra�QRWH�����DW�,,�,,,��7KLV�UHPDLQV�
the only international regime to successfully manage the affairs of an entire continent. 
Id. at 3.
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to the focus of this paper.244 The CCAMLR is dedicated to preserving 
sea life such as krill, birds, and seals by assessing their relationships with 
their environments and other species.245 It seeks to balance the ecological 
interdependence between species and their dependent predators.246 

In 1991, the Madrid Protocol on Environmental Protection 
(Madrid Protocol), and its annexes eliminated any issues regarding 
PLQHUDO�ULJKWV�E\�SODFLQJ�D�¿IW\�\HDU�EDQ�RQ�³>D@Q\�DFWLYLW\�UHODWLQJ�WR�
PLQHUDO�UHVRXUFHV��RWKHU�WKDQ�VFLHQWL¿F�UHVHDUFK�´247 

The Madrid Protocol is the most important development in the 
ATS since the original treaty.248 It designates Antarctica as a “natural 
reserve, devoted to peace and science.”249 It restricts activities that will 
have a severe impact on the environment.250 The Madrid Protocol put 
D�FRPSOHWH�EDQ�RQ�DOO�QRQ�VFLHQWL¿F�UHVRXUFH�KDUYHVWLQJ�251 Under the 
Madrid Protocol, all activities in Antarctica must be accompanied by 
Environmental Impact Assessments (EIAs), which evaluate the expected 
environmental impact of proposed activities.252 Activities with more than 
a “minor or transitory” impact require a Comprehensive Environmental 
Evaluation (CEE) describing the proposed activity, its purpose, location, 
duration, and intensity, and a consideration of alternatives.253 This is 
done so that states can determine whether the activity should proceed.254

244 About CCAMLR, CCAMLR, http://www.ccamlr.org/en/organisation/
DERXW�FFDPOU� �ODVW�PRGL¿HG�2FW�� ��� ������� see Convention on the Conservation of 
Antarctic Marine Living Resources art. II, May 20, 1980, 33 U.S.T. 3476 (entered into 
force Apr. 7, 1982) [hereinafter CCAMLR]. Due to the dependence of all Antarctic 
ODQG�FUHDWXUHV�RQ�WKH�VHD��WHUUHVWULDO�$QWDUFWLF�DQLPDOV�FRXOG�EH�FDWHJRUL]HG�DV�D�VXEVHW�
of the topic of Antarctic marine life. Id.

245 About CCAMLR, supra note 244, art. 1(3); antarCtiC legal regime, 
supra note 35, at 5.

246 Joyner, supra note 35, at 5.
247 Madrid Protocol, supra note 180; see hoitinK, supra note 24, at IV; 

Dodds, supra note 229, at 111. The adoption of the Madrid Protocol eliminated the 
controversial Convention on the Regulation of Antarctic Mineral Resource Activities 
(CRAMRA), which would have eased the facilitation of mineral harvesting in 
Antarctica. Madrid Protocol, supra note 180; see CRAMRA, supra�QRWH������DUWV������
(stating the provisions that allow mineral harvesting activities under the regime). See 
generally Cousteau & Charrier, supra note 8 (opposing the adoption of the CRAMRA).

248 hoitinK, supra note 24, at IV.
249 Madrid Protocol, supra note 180, art. 2.
250 Id. art. 3.
251 Id. art. 7.
252 Id. art. 8; id. annex I. Many environmental agreements in the international 

sphere include EIAs, e.g. the World Charter for Nature of October 1982. hoitinK, 
supra note 24, at V. 

253 Madrid Protocol, supra note 180, annex I art. 2(1).
254 Id. annex I art. 2(1). For a comprehensive list of all Antarctic EIAs, see 

the EIA database at EIA Database, seCretariat antarCtiC treaty, http://www.ats.aq/
GHY$6�HSBHLDBOLVW�DVS["ODQJ H (last visited Mar. 26, 2013).

http://www.ccamlr.org/en/organisation/about-ccamlr
http://www.ccamlr.org/en/organisation/about-ccamlr
http://www.ats.aq/devAS/ep_eia_list.aspx?lang=e
http://www.ats.aq/devAS/ep_eia_list.aspx?lang=e
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7KH�0DGULG� 3URWRFRO� HVWDEOLVKHG� WKH�&RPPLWWHH� IRU� (QYLURQ� 
PHQWDO�3URWHFWLRQ��&(3���ZKLFK�DGYLVHV�RQ�WKH�HI¿FDF\�RI�WKH�0DGULG�
Protocol, needs for improvement, application, and implementation 
of EIAs, and other procedures or needs relating to the Antarctic 
environment.255 Article fourteen of the Madrid Protocol provides 
for inspections made by observers, pursuant to Article eight of the 
Antarctic Treaty.256 The observers’ inspections are usually accompanied 
by reports.257 Inspection purposes range from discussing the inspectee’s 
Antarctic program, to inspecting bases and historical sites, to monitoring 
tourist activities and inspecting cruise ships.258 Inspections are typically 
“cooperative undertakings,” and have been conducted by several 
states.259 

7KH�0DGULG�3URWRFRO�FRQWDLQV�D�³ZDON�RXW�FODXVH´� WKDW�DOORZV�
DQ\�$7&3�WR�XQLODWHUDOO\�ZLWKGUDZ�IURP�WKH�3URWRFRO�DIWHU�¿IW\�\HDUV�260 

Annex III of the Protocol regulates waste management in 
Antarctica by encouraging removal of waste to the state generating it, 
and cleaning up abandoned waste.261 It further provides for the disposal 
of some liquid waste into the sea, and establishes a waste management 
plan.262 Waste discharged into the sea is subject to regulations under 
Annex IV, which mostly applies to ships operating in the treaty area.263 

Annex V designates certain areas as Antarctic Specially 
Protected Areas (ASPAs), or Antarctic Specially Managed Areas 
(ASMAs).264 Activities in ASPAs may be “prohibited, restricted, or 
managed” according to management plans adopted at ATCMs.265 Areas 
are designated as ASPAs when they have “outstanding environmental, 
VFLHQWL¿F�� KLVWRULF�� DHVWKHWLF� RU� ZLOGHUQHVV� YDOXHV�«RU� RQJRLQJ� RU�

255 Id��DUWV��������
256 Id. art. 14.
257 List of Inspections, seCretariat antarCtiC treaty, http://www.ats.aq/e/

DWVBJRYHUQDQFHBOLVWLQVSHFWLRQV�KWP (last visited Mar. 22, 2013).
258 See List of Inspections, supra note 256; U.S. & Russ. Fed’n, Report on 

Inspection (XXXV Antarctic Treaty Consultative Meeting, Hobart, Austl.), May 14, 
2012 (discussing the inspection of three Antarctic bases).

259 List of Inspections, supra note 256.
260 Lee, supra note 241, at 82; see Madrid Protocol, supra note 175, art. 25(5).
261 Madrid Protocol, supra� QRWH� ����� DQQH[� ,,,� DUW�� ��� �����$UWLFOH� �� OLVWV�

the types of waste to be removed from the Treaty area, such as batteries, radioactive 
PDWHULDOV�� IXHOV�� SODVWLFV�� IXHO�GUXPV�DQG�RWKHU� VROLG��QRQ�FRPEXVWLEOH�ZDVWH�� Id. at 
annex III art. 2. 

262 Id.�DW�DQQH[�,,,�DUWV������
263 Id. at annex IV art. 2.
264 Annex V to the Protocol on Environmental Protection to the Antarctic 

Treaty art. 2, Oct. 17, 1991, s. treaty doC. no. 22, 102d Cong., 2d Sess. 97, 97 (1992) 
[hereinafter Annex V].

265 Id.

http://www.ats.aq/e/ats_governance_listinspections.htm
http://www.ats.aq/e/ats_governance_listinspections.htm
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SODQQHG�VFLHQWL¿F�UHVHDUFK�´266 A permit is required to enter ASPAs.267 
ASMAs are designated as such to help coordinate human activities, 
DYRLG�FRQÀLFW��DQG�LPSURYH�FRRSHUDWLRQ��RU�WR�PLQLPL]H�HQYLURQPHQWDO�
impacts.268 Entry into ASMAs does not require a permit.269 

$Q\�SDUW\��RU� WKH�6FLHQWL¿F�&RPPLWWHH�RQ�$QWDUFWLF�5HVHDUFK�
(SCAR), may designate an area as an ASPA or ASMA by submitting a 
management plan at an ATCM.270 Management plans describe an area, 
its value, the plan’s aims, activities that will protect the area’s values, 
D� SHULRG� RI� GHVLJQDWLRQ�� LGHQWL¿FDWLRQ� RI� UHVWULFWHG� ]RQHV� ZLWKLQ� WKH�
area, maps and photographs of the area, supporting documentation, a 
clear description of conditions where a permit may be granted for entry, 
a code of conduct, and a method of exchanging information.271 Each 
Treaty party appoints an authority to issue permits to enter ASPAs in 
accordance with the area’s plan.272 Anyone in an ASPA must carry the 
granted permit with him or her.273 

Annex VI governs liability for environmental emergencies, and 
LW� DSSOLHV� WR� DOO� WRXULVW� YHVVHOV� DQG� VFLHQWL¿F� SURJUDPV�274 It provides 
that parties shall take preventative measures to avert emergencies and 
to reduce environmental impact, incorporated in the design of facilities 

266 Id. art. 3(1). Such areas may be later used to compare with areas affected 
by humans, represent examples of ecosystems, be a breeding grounds or habitat, be of 
VFLHQWL¿F�LQWHUHVW��RU�KDYH�JHRORJLFDO��DHVWKHWLF��KLVWRULF��RU�RWKHU�YDOXH��Id. art. 3(2).

267 Id. art. 3(4). There is an exception to the permit requirement for entry into 
ASMAs and ASPAs in the case of emergency. Id. art. 11.

268 Id. art. 4(1).
269 Id. art. 4(3). However, ASMAs may contain ASPAs within them, and 

those ASPAs shall still require a permit for entry. Id. art. 4(4).
270 Annex V, supra note 264, art. 5(1). Areas previously designated as 

VSHFLDOO\� SURWHFWHG� RU� DUHDV� RI� VSHFLDO� VFLHQWL¿F� LQWHUHVW� DW� SDVW� $7&0V� EHFRPH�
ASPAs. Id. art. 3(4). Most of the binding measures that have been adopted, and made 
effective at ATCMs have to do with management plans, or designating locations as 
ASPAs or ASMAs under Annex V. See, e.g., Secretariat of the Antarctic Treaty, Final 
Report of the Thirty-Fifth Antarctic Treaty Consultative Meeting, (XXXV Antarctic 
7UHDW\�&RQVXOWDWLYH�0HHWLQJ��+REDUW�$XVWO����-XQH��������������DW����������available 
at KWWS���ZZZ�DWV�DT�GRFXPHQWV�$7&0���IU�$7&0��BIU���BH�SGI (last visited Mar. 
26, 2013) (regulating ASPAs and ASMAs in all eleven measures); see also Meetings, 
seCretariat antarCtiC treaty, KWWS���ZZZ�DWV�DT�GHY$6�DWVBPHHWLQJV�DVS["ODQJ H�
(last visited Mar. 22, 2013) (providing a list of all meetings, and links for further 
information about each, the vast majority of which deal with ASPAs or ASMAs in 
all or almost all of their binding measures, especially those since 1992, which do so 
explicitly). 

271 Annex V, supra note 264, art. 5(3).
272 Id. art 7(1).
273 Id. art. 7(3).
274 Annex VI to the Protocol on Environmental Protection to the Antarctic 

Treaty art. 1, adopted June 14, 2005, s. treaty doC. no. 2, 111th Cong., 1st Sess. 9, 
������������>KHUHLQDIWHU�$QQH[�9,@�

http://www.ats.aq/documents/ATCM35/fr/ATCM35_fr001_e.pdf
http://www.ats.aq/devAS/ats_meetings.aspx?lang=e%20
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and the training of personal.275 Furthermore, Article twelve of Annex VI 
provides for a fund, which the parties may use to reimburse reasonable 
costs to parties that respond to environmental emergencies that operators 
do not address.276 Use of the money from the fund may be approved 
at ATCMs, which shall note special circumstances in distributing fund 
money.277 Contributions to the fund are voluntary and are on behalf of 
any state or person.278 

1*2V� DUH� EHFRPLQJ� D� VWURQJ� LQÀXHQFH� LQ� FKDOOHQJLQJ� WKH�
legitimacy of ATCPs.279 The Antarctic and Southern Ocean Coalition 
(ASOC) works for environmental protection in Antarctica.280 It is a 
grDVVURRWV� PRYHPHQW� IRUPHG� E\� QDWLRQDO� DQG� LQWHUQDWLRQDO� HQYLURQ� 
mental groups, including Greenpeace.281 The ASOC plays a major role 
in enforcing the Madrid Protocol by regulating vessels operating in 
$QWDUFWLFD��PDQDJLQJ�¿VKHULHV�� DQG� UHJXODWLQJ� WRXULVP�DQG�ELRORJLFDO�
prospecting.282 ASOC campaigners work worldwide with countries 
that have a major presence in Antarctica, and raise public awareness 
through their blog, website, the media, and campaign advocacy.283 
Representatives of the ASOC are invited to participate in ATCMs as 
QRQ�GHFLVLRQ�PDNLQJ�H[SHUWV�284

Another NGO with a strong presence in Antarctica is the 
IAATO.285 This NGO promotes and advocates for the practice of safe 
DQG�UHVSRQVLEOH�SULYDWH�VHFWRU�WRXULVP�LQ�$QWDUFWLFD�286 The IAATO has 
created various regulations and procedures to insure safe and ecologically 

275 Id. art. 3.
276 Id. art. 12; see id. art. 5(2).
277 Id.�DUW�������������6SHFLDO�FLUFXPVWDQFHV�LQFOXGH�ZKHQ�DQ�RSHUDWRU�RI�WKH�

Party seeking reimbursement was responsible, and the responsible operator acted 
pursuant to Annex VI. Id. art. 12(3).

278 Id. art. 12(4).
279 Dodds, supra note 229, at 111.
280 About, ASOC, http://www.asoc.org/about (last visited Mar. 22, 2013). 

The ASOC participates in ATCMs, advocates conservation goals, and raises public 
awareness of key issues. Id. They have successfully led efforts to enforce environmental 
VWDQGDUGV�DJDLQVW�$QWDUFWLF�PLQLQJ��WRXULVP�DQG�¿VKLQJ��Id. 

281 Bederman, supra�QRWH�����DW���������)RU�D�IXOO�OLVW�RI�$62&¶V�VXSSRUWLQJ�
RUJDQL]DWLRQV��VHH�ASOC Council and Supporting Organizations, ASOC, http://www.
DVRF�RUJ�DERXW�DVRF�FRXQFLO�DQG�VXSSRUWLQJ�RUJDQL]DWLRQV (last visited Mar. 22, 2013).

282 About, supra note 280.
283 Id.
284 The Antarctic Treaty Consultative Meeting (ATCM), supra note 229.
285 See Dodds, supra note 229, at 111; Wellmeier, supra note 100. The 

IAATO is invited to ATCMs as an expert on Antarctic tourism. The Antarctic Treaty 
Consultative Meeting (ATCM), supra note 229.

286 Wellmeier, supra note 101. The IAATO developed as the result of a meeting 
RI�VHYHQ�WRXU�RSHUDWRUV�LQ������ZKR�UHFRJQL]HG�WKH�SRWHQWLDO�IRU�HQYLURQPHQWDO�LPSDFW�
caused by tourism. Id. 

http://www.asoc.org/about
http://www.asoc.org/about/asoc-council-and-supporting-organizations
http://www.asoc.org/about/asoc-council-and-supporting-organizations
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friendly tourism.287 Measures approved by the IAATO are rapidly 
LQWURGXFHG�WKURXJK�DQ�³H[WHQVLYH�DQG�HIIHFWLYH�(�PDLO�QHWZRUN�´288 The 
IAATO attends all relevant ATCMs, and other important conferences 
each year.289

SCAR is another NGO whose representatives attend ATCMs 
DQG�SDUWLFLSDWH�DV�QRQ�GHFLVLRQ�PDNLQJ�REVHUYHUV�290 SCAR is charged 
ZLWK� LQLWLDWLQJ�� GHYHORSLQJ�� DQG� FRRUGLQDWLQJ� LQWHUQDWLRQDO� VFLHQWL¿F�
efforts in Antarctica, and researching the role of Antarctica in the Earth’s 
system.291 Independently and objectively, SCAR informs the ATCPs of 
issues in Antarctica and the Southern Ocean, makes suggestions for 
future research, and accedes to ATCP requests to undertake certain 
UHVHDUFK��ZKLFK�FDQ�LQÀXHQFH�GHFLVLRQV�DW�WKH�$7&0V�292

The Council of Managers of National Antarctic Programs 
(COMNAP) brings together its members, the National Antarctic 
Programs.293 COMNAP is another NGO whose representatives attend and 
SDUWLFLSDWH�LQ�$7&0V�DV�QRQ�GHFLVLRQ�PDNLQJ�PHPEHUV�294 COMNAP 
LV� UHVSRQVLEOH� IRU� WKH� GHOLYHU\� DQG� VXSSRUW� RI� VFLHQWL¿F� UHVHDUFK� LQ�
Antarctica on behalf of its respective members, the governments of 
the ATCPs.295� ,Q� VKRUW�� &201$3� GHYHORSV� DQG� VXSSRUWV� VFLHQWL¿F�

287 Id. The IAATO has created regulations and restrictions on “numbers of 
SHRSOH�DVKRUH��VWDII�WR�SDVVHQJHU�UDWLRV��VLWH�VSHFL¿F�DQG�DFWLYLW\�JXLGHOLQHV��ZLOGOLIH�
ZDWFKLQJ��SUH��DQG�SRVW�YLVLW�DFWLYLW\�UHSRUWLQJ��SDVVHQJHU��FUHZ�DQG�VWDII�EULH¿QJV��
previous Antarctic experience for tour staff; contingency and emergency medical 
evacuation plans; and more.” Id. For guidelines for tour operators, see Guidance for 
Those Organizing Tourism, IAATO, KWWS���LDDWR�RUJ�JXLGDQFH�IRU�WKRVH�RUJDQLVLQJ�
tourism (last visited Mar. 22, 2013). For visitor guidelines, see Visitor Guidelines, 
IATTO, KWWS���LDDWR�RUJ�YLVLWRU�JXLGHOLQHV (last visited Mar. 22, 2013). The IAATO 
asserts that no other region of the world has such a unique, environmentally responsible 
tourism regime. Wellmeier, supra note 100.

288 Wellmeier, supra note 100. The IAATO meets annually, and adopts 
SROLFLHV�DQG�UHJXODWLRQV�E\�D�WZR�WKLUGV�PDMRULW\�Id. 

289 Id.; The Antarctic Treaty Consultative Meeting (ATCM), supra note 229.
290 The Antarctic Treaty Consultative Meeting (ATCM), supra note 227. 

SCAR developed as an interdisciplinary committee of the International Council for 
Science. antarCtiC legal regime, supra note 35; Welcome to SCAR, SCAR, http://
www.scar.org (last visited Mar. 22, 2013). Since 1962, ATCPs have encouraged 
SCAR’s advisory work. See e.g., Antarctic Treaty Consultative Parties, Final Report 
of the Second Antarctic Treaty Consultative Meeting (II Antarctic Treaty Consultative 
Meeting, Buenos Aires, Arg.), at 3 (July 28, 1962), available at http://www.ats.aq/
GRFXPHQWV�$7&0��IU�$7&0�BIU���BH�SGI.

291 antarCtiC legal regime, supra note 35; SCAR, supra note 290.
292 antarCtiC legal regime, supra note 35.
293 About COMNAP, COMNAP, https://www.comnap.aq/SitePages/Home.

aspx (last visited Mar. 22, 2013). The members of COMNAP are the National Antarctic 
Programs of each of the 28 ATCPs. Id.

294 The Antarctic Treaty Consultative Meeting (ATCM), supra note 230.
295 About COMNAP, supra note 293.

http://iaato.org/guidance-for-those-organising-tourism
http://iaato.org/guidance-for-those-organising-tourism
http://iaato.org/visitor-guidelines
http://www.scar.org
http://www.scar.org
http://www.ats.aq/documents/ATCM2/fr/ATCM2_fr001_e.pdf
http://www.ats.aq/documents/ATCM2/fr/ATCM2_fr001_e.pdf
https://www.comnap.aq/SitePages/Home.aspx
https://www.comnap.aq/SitePages/Home.aspx
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research.296 While the international community has worked to build this 
management regime, it is linked to clouded jurisdictional issues.

b. Jurisdictional Issues: “Frozen Claims”297

No discussion of Antarctica is complete without a discussion 
of jurisdiction. Antarctica belongs to no state.298 Seven states have 
FODLPHG� D� SLH�VOLFH�VKDSHG� VHFWRU� RI� $QWDUFWLFD�299 Those states are 
$UJHQWLQD��$XVWUDOLD�� &KLOH�� )UDQFH�� 1RUZD\�� 1HZ� =HDODQG�� DQG� WKH�
United Kingdom.300� 6RPH� RI� WKH� MXULVGLFWLRQDO� FODLPV� FRQÀLFW� ZLWK�
each other; for example, Britain, Argentina, and Chile all claim the 
Antarctic Peninsula.301 Jurisdictional issues are further complicated, as 
the United States and Russia have reserved the right to make a claim.302 
The international community is indifferent to the various claims, which 
DUH� HIIHFWLYHO\� IUR]HQ� E\� WKH�$QWDUFWLF� 7UHDW\�303 The Treaty neither 
UHFRJQL]HV�QRU�GRHV�QRW�UHFRJQL]H�WHUULWRULDO�FODLPV�LQ�$QWDUFWLFD��DQG�
it bars all future claims.304�'XH�WR�WKLV�FODLP�QXOOL¿FDWLRQ��LW�LV�SODXVLEOH�
that the national jurisdictional claims to Antarctica will ultimately melt 
away.305

296 Id. COMNAP serves “as a forum to develop practices that improve 
effectiveness of activities in an environmentally responsible manner; [it] [f]acilitat[es] 
and promot[es] international partnerships; [it p]roved[es] opportunities and systems for 
information exchange; and [it p]roved[es] the Antarctic Treaty System with objective 
DQG�SUDFWLFDO�� WHFKQLFDO�DQG�QRQ�SROLWLFDO�DGYLFH�GUDZQ�IURP�WKH�1DWLRQDO�$QWDUFWLF�
Programs’ pool of expertise.” Id.

297 Rowland, supra note 223, at 14.
298 hoitinK supra note 24, at I.
299 VerhoeVen, supra note 223, at 12; The Antarctic Treaty, disCoVering 

antarCtiCa, KWWS���GLVFRYHULQJDQWDUFWLFD�RUJ�XN��BFODLPV�SKS (last visited Mar. 
22, 2013).

300 hoitinK, supra note 24; VerhoeVen, supra note 223, at 12 & n.2.
301 VerhoeVen, supra note 223, at 12; The Antarctic Treaty, supra note 299; 

The Learning Network, 'HF����������_�$QWDUFWLFD�LV�6HW�$VLGH�DV�6FLHQWL¿F�3UHVHUYH, 
n.y. times (Dec. 1, 2011, 4:13 AM), http://learning.blogs.nytimes.com/2011/12/01/
GHF��������DQWDUFWLFD�LV�VHW�DVLGH�DV�VFLHQWL¿F�SUHVHUYH�.

302 VerhoeVen, supra note 223, at 12 & n.4.
303 Mulville, supra note 31, at 655; see 1959 Treaty, supra note 10, art. IV.
304 1959 Treaty, supra note 10, art. IV. Observers are subject to the jurisdiction 

of the party to which they are nationals. 1959 Treaty, supra note 10, art. VIII(1). Article 
IX(1)(e) of the 1959 Treaty makes jurisdictional issues a topic of ATCMs. 1959 Treaty, 
supra note 10, art. IX(1)(e).

305 The Learning Network, supra note 301.

http://discoveringantarctica.org.uk/9_claims.php
http://learning.blogs.nytimes.com/2011/12/01/dec-1-1959-antarctica-is-set-aside-as-scientific-preser
http://learning.blogs.nytimes.com/2011/12/01/dec-1-1959-antarctica-is-set-aside-as-scientific-preser
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c. Provisions Explicitly Relating to Terrestrial Wildlife

&RQVHUYDWLRQ� RI� WHUUHVWULDO� ÀRUD� DQG� IDXQD� KDV� EHHQ� D� GULYLQJ�
concern for humans in Antarctica since the beginning.306 The Antarctic 
Treaty encourages the ATCPs to consider measures regarding the 
“preservation and conservation of living resources in Antarctica.”307 
While the Treaty does not explicitly mention the preservation of living 
resources outside of Article IX, many provisions implicitly further 
that cause.308 In 1964, the ATCPs created the Agreed Measures for the 
Conservation of Antarctic Fauna and Flora (1964 Treaty).309 Annex II 
of the Madrid Protocol replaced the 1964 Treaty,310 although very few 
changes were made, which attests to the value and contribution of the 
1964 Treaty.311

306 Conservation of Antarctic Fauna and Flora, seCretariat oF the antarCtiC 
treaty, KWWS���ZZZ�DWV�DT�H�HSBIDÀR�KWP (last visited Mar. 22, 2013).

307 1959 Treaty, supra note 10, art. IX(1)(f).
308 See�$QJHOLQL�	�0DQV¿HOG�� supra� QRWH����� DW� ��������)RU� H[DPSOH�� WKH�

prohibitions on nuclear weapons testing, dumping radioactive waste, and military use, 
indirectly serve animals by protecting the Antarctic environment that is their home. See 
id.; see also 1959 Treaty, supra note 10, art. I (banning military activity); 1959 Treaty, 
supra note 10, art. V (banning nuclear activity). But see�$QJHOLQL�	�0DQV¿HOG��supra 
note 14, at 183 (noting that, regarding the ban on military, an activity’s peacefulness 
does not necessarily determine its effect on animals). Tourism is completely peaceful, 
but presents a large threat to Antarctic wildlife. See�$QJHOLQL�	�0DQV¿HOG��supra note 
14, at 183.

309 See Agreed Measures for the Conservation of Antarctic Flora and Fauna, 
-XQH����������������8�6�7������>KHUHLQDIWHU�)ORUD�DQG�)DXQD�7UHDW\@��7KH�)ORUD�DQG�
Fauna Treaty was designed to protect the native mammals, birds and plants that live 
on the continent through preservation of endangered species and preventing the 
introduction of foreign species. antarCtiC legal regime, supra note 35.

310 Secretariat of the Antarctic Treaty, Final Report of the Thirty-Second 
Antarctic Treaty Consultative Meeting Measure 16, (XXXII Antarctic Treaty 
&RQVXOWDWLYH� 0HHWLQJ�� %DOW��� 8�6���� $SU�� ������ ������ DW� ���� �UHFRPPHQGLQJ� WKDW�
representative governments replace the Flora and Fauna Treaty with the amended 
version of Annex II to the Madrid Protocol). 

311 Joyner, supra QRWH�����DW������7KH�PRVW�VLJQL¿FDQW�FKDQJH�IRU�WKH�SXUSRVHV�
of this discussion is that Annex II put a ban on dogs in Antarctica, something that the 
Flora and Fauna Treaty allowed. Id. at 897; see Flora and Fauna Treaty, supra note 309, 
annex C(a); see also Flora and Fauna Treaty, supra note 309, annex D(1) (describing 
precautionary measures to ensure that dogs in Antarctica are inoculated against certain 
diseases). Further, the Flora and Fauna Treaty did not include damage to native plants 
ZLWKLQ�WKH�GH¿QLWLRQ�RI�³KDUPIXO�LQWHUIHUHQFH´�WR�WKH�$QWDUFWLF�HQYLURQPHQW��VRPHWKLQJ�
that Annex II of the Protocol has done. Compare Flora and Fauna Treaty, supra note 
309, art. VII(2) (describing the “acts and activities [that] shall be considered as 
KDUPIXO�LQWHUIHUHQFH�´�EXW�QRW�LQFOXGLQJ�DQ\WKLQJ�DERXW�$QWDUFWLF�ÀRUD���with Madrid 
Protocol, supra note 178, annex II art. 1(h)(v) (“‘harmful interference’ means:… 
VLJQL¿FDQWO\�GDPDJLQJ�FRQFHQWUDWLRQV�RI�QDWLYH�WHUUHVWULDO�SODQWV�E\�ODQGLQJ�DLUFUDIW��
driving vehicles, or walking on them, or by other means… ”).

http://www.ats.aq/e/ep_faflo.htm
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The Seal Treaty arose out of a desire to protect Antarctic seals 
from commercial exploitation.312 The Seal Treaty forbids the killing of 
certain seal species, and places strict limits on the killing of others.313 
It also creates a “closed season,” during which hunting of all Antarctic 
seals is forbidden.314 Permits to kill or capture seals may be issued 
RQO\� WR� SURYLGH� ³LQGLVSHQVLEOH´� IRRG�� RU� IRU� VFLHQWL¿F� RU� HGXFDWLRQDO�
purposes, such as providing them to museums.315 

When paired with the Treaty, the Madrid Protocol makes 
Antarctica a world park,316 which would preserve Antarctica as a nature 
reserve and remove all jurisdictional claims.317 The Protocol makes 
the preservation of Antarctic ecosystems one of its “fundamental 
considerations.”318 Moreover, like the Antarctic Treaty, other sections of 
the Madrid Protocol implicitly protect terrestrial wildlife. For example, 
the Protocol seeks to protect water quality and prohibit mineral 
 

312 Seal Treaty, supra note 54, at 176 pmbl. cl. 4; antarCtiC legal regime, 
supra note 35, at 4.

313 Seal Treaty, supra note 54, annex (1), (2); see Sudhir Chopra & Craig 
Hansen, Deep Ecology and the Antarctic Marine Living Resources: Lessons for Other 
Regimes, 3 oCean & Coastal l.J. 117, 125 (1997). The Treaty currently allows for 
the killing of 175,000 Crabeater seals, 12,000 Leopard Seals, and 5000 Weddell seals 
annually. Seal Treaty, supra note 54, annex (1).

314 Seal Treaty, supra note 54, annex (3). The closed season is between 
March and August. Seal Treaty, supra note 53, annex (1), (3). Hunting of Ross seals, 
Southern Elephant seals, and Southern Fur seals is completely forbidden. Id. annex (2)
(a). Moreover, Weddel seals are further protected by an additional closed season for 
them lasting from September until February. Id. annex (2)(b). 

315 Id. art. 4(1). The party who issues the permit must inform all other 
contracting parties and SCAR of the purpose and content of the permits, and 
subsequently, the number of seals captured or killed. Id. art. 4(2).

316 hunter, salzman & zaelKe, supra note 221, at 445. 
317 Bernard P. Herber, Mining or World Park? A Politico-Economic Analysis 

of Alternative Land Use Regimes in Antarctica, 31 nat. resourCes J. 839, 844 (1991). 
The World Park is the favored regime of Greenpeace and the ASOC. Elaine F. Foreman, 
Protecting the Antarctic Environment: Will a Protocol be Enough?, 7 am. , u. J. int’l 
l. & pol’y 843, 865 (1992). Under this regime, science would still be allowed, but it 
would be secondary to maintaining the environment. Herber, supra��DW��������

318 Madrid Protocol, supra note 180, art. 3(1). To that end, activities in the 
Antarctic are limited so that they do not effect the environment and the “dependent 
and associated ecosystems.” Id. art. 3(2)(a). Further, Antarctic activities must be 
planned so that they do not detrimentally change the “distribution, abundance or 
SURGXFWLYLW\�RI�VSHFLHV�RU�SRSXODWLRQV�RI�VSHFLHV�RI�IDXQD�RU�ÀRUD>�@�IXUWKHU�MHRSDUG\�
to endangered or threatened species or populations of such species[,] or…degradation 
RI��RU�VXEVWDQWLDO�ULVN�WR��DUHDV�RI�ELRORJLFDO��VFLHQWL¿F��KLVWRULF��DHVWKHWLF�RU�ZLOGHUQHVV�
VLJQL¿FDQFH�´� Id.� DUW�� �����E��LY���YL��� )XUWKHU��$QWDUFWLF� DFWLYLWLHV�ZLOO� EH� FKDQJHG��
suspended or terminated if they harm or threaten Antarctic environment or the 
associated ecosystems. Id. art. 3(4).
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activities, which protects the environment that wildlife depends on.319 
Furthermore, the EIAs regulate all activities in Antarctica that will 
effect Antarctic ecosystems, and thus play a crucial role in regulating 
KXPDQ�DFWLYLWLHV� HIIHFWLQJ� WHUUHVWULDO�$QWDUFWLF�ÀRUD� DQG� IDXQD�320 The 
designation of some areas as ASPAs further secures the well being of 
Antarctic habitats by limiting or controlling human activities in those 
protected areas.321

Annex II to the Madrid Protocol prevents the unpermitted taking 
RU�WKH�KDUPIXO�LQWHUIHUHQFH�ZLWK�ÀRUD�RU�IDXQD�LQ�$QWDUFWLFD�322 Harmful 
interference consists of operating vehicles or using explosives in a 
manner that disturbs bird or seal concentrations, willfully disturbing 
breeding grounds, damaging native terrestrial plants, or doing anything 
HOVH� WKDW�PRGL¿HV� WKH�KDELWDW�RI�DQ\�QDWLYH�VSHFLHV�323 Further, Annex 
,,� SURKLELWV� WKH� XQSHUPLWWHG� LQWURGXFWLRQ� RI� QRQ�QDWLYH� VSHFLHV�324 
6SHFL¿FDOO\��$QQH[�,,�EDQV�GRJV�IURP�ODQG�DQG�LFH�VKHOYHV�DV�RI�$SULO 
1994.325 Annex II designates the Ross Seal as a specially protected 

319 See id., art. 3(2)(b)(ii); Id. art. 7; see also CRAMRA, supra note 179, 
SPEO���³5HFRJQL]LQJ�WKDW�$QWDUFWLF�PLQHUDO�UHVRXUFH�DFWLYLWLHV�FRXOG�DGYHUVHO\�DIIHFW�
the Antarctic environment or dependent or associated ecosystems.”). Moreover, 
maintaining the sanctity of the water surrounding the continent is crucial, as all 
terrestrial Antarctic life depends on the Southern Ocean. Cousteau & Charrier, supra 
note 8, at 5.

320 See generally Madrid Protocol, supra note 180, art. 8; Id,. annex I.
321 See Annex V, supra note 261, art. 3(1).
322 Madrid Protocol, supra note 178, annex II art. 3(1). This has the effect of 

SUHYHQWLQJ�WRXULVWV�IURP�EULQJLQJ�KRPH�ÀRUD�RU�IDXQD�DV�³VRXYHQLUV�´�$QJHOD�:LOOLDPV��
Reconciling Tourism and the Environment: A Task for International Environmental 
Law?, 9 Vt. J. enVtl. l.� ������� ��������7KH�SHUPLWV� VSHFLI\� DQG�DXWKRUL]H� FHUWDLQ�
VFLHQWL¿F� DFWLYLWLHV��0DGULG� 3URWRFRO�� supra note 178, annex II art. 3(2). Permitted 
takings of species must be necessary, in numbers small enough as to be replaced the 
next breeding season, and must preserve existing ecological diversity, balance, and 
habitat. Id .�DQQH[�,,�DUW��������3HUPLWWHG�WDNLQJV�PXVW�VDWLVI\�D�³FRPSHOOLQJ�VFLHQWL¿F�
SXUSRVH�´�DQG�EH�DV�KXPDQH�DQG�QRQ�OHWKDO�DV�SRVVLEOH��Id,. annex II art. 3(5).

323 Madrid Protocol, supra note 178, annex II art. 1(h); id. art. (3)(1).
324 Id��DQQH[�,,�DUW������������3HUPLWV�PXVW�SURYLGH�GHWDLOHG�LQIRUPDWLRQ��DQG�

only allow importation of species according to Appendix B to Annex II. Id. art. 4(3). 
Appendix B limits the importation of animals and plants to “domestic plants; and 
laboratory animals and plants including viruses, bacteria, yeasts and fungi.” Id. annex 
,,�DSS��%��$IWHU�D�SHUPLW�H[SLUHV��ÀRUD�DQG�IDXQD�PXVW�OHDYH�$QWDUFWLFD��RU�EH�GHVWUR\HG�
or rendered sterile, unless they do not pose a risk to native species. Id. art. 4(4). These 
prohibitions do not apply to food products. Id. art. 4(5).

325 Madrid Protocol, supra note 180, annex II art. 4(2). However, lonely 
scientists consider the 1994 prohibition as a tragedy because of canine roles in 
transportation, and their use as distractions and entertainment, as well as companions 
on long journeys. Kumar, supra note 21.
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species.326 Nothing in Annex II applies in the case of emergencies.327

 The IAATO has set up some measures to inform and provide 
guidance to Antarctic visitors and tour operators interacting with 
wildlife.328 Such measures dictate human behavior, and denote indicators 
to determine whether an animal might be stressed by human presence.329 
There are also “Don’t Pack a Pest” pamphlets that encourage responsible 
WRXULVP�WR�SUHYHQW�LQWURGXFWLRQ�RI�QRQ�QDWLYH�VSHFLHV�LQ�$QWDUFWLFD��DQG�
encourage decontamination procedures during the visit.330 The IAATO 
created a visitor slide show to promote the goals of maintaining a 
pristine environment; protecting all Antarctic wildlife; and respecting 
WKH� SURWHFWHG� DUHDV�� VFLHQWL¿F� UHVHDUFK� DQG� VDIHW\�331 The IAATO has 
developed visitor guidelines based on ATCM resolutions.332 One 
JXLGHOLQH� UHTXLUHV� WKDW� WRXULVWV� GR�QRW� DSSURDFK�ZLWKLQ�¿IWHHQ� IHHW� RI�
wildlife.333 This management regime has met with a mix of praise and 
criticism.

326 See Final Report of the Thirty-Second Antarctic Treaty Consultative 
Meeting Measure 16, supra note 307, at 209 (amending appendix A to Annex II of 
the Madrid Protocol to include only the Ross seal); Madrid Protocol, supra note 180, 
annex II art. 3(4).

327 Madrid Protocol, supra note 180, annex II art. 2(1). However, in the case 
of emergency, notice of the emergency shall immediately be circulated to all parties 
and the CEP. Id. art. 2(2).

328 Marine Wildlife Watching Guidelines (2007), IAATO, available at 
KWWS���LDDWR�RUJ�F�GRFXPHQWBOLEUDU\�JHWBILOH"XXLG �H�����F�HDIH���I����F��
8f59b1634642&groupId=10157 (stressing the fact that animals may choose to 
approach people or not but that their decisions must be respected, and people may 
never pursue the animals).

329 See id.
330 See Don’t Pack a Pest: Antarctica, leaFlet, IAATO, available at 

KWWS���LDDWR�RUJ�F�GRFXPHQWBOLEUDU\�JHWBILOH"XXLG �I��I�����F�����GG������
4a37be095e9c&groupId=10157 (last visited Mar. 30, 2013); Don’t Pack a Pest to 
Antarctica, IAATO, KWWS���LDDWR�RUJ�GRQW�SDFN�D�SHVW (last visited Mar. 22, 2013).

331 Visitors’ Slide Show, IAATO, KWWS���LDDWR�RUJ�YLVLWRUV�VOLGH�VKRZ (last 
visited Mar. 22, 2013).

332 Guidelines for Visitors to the Antarctic, IAATO, http://iaato.org/ 
F � G R F XP H Q W B O L E U D U \ � J H W B I L O H " X X L G  D H G � � � � G � � H � � � � D � � � D � F G �
a87beb15e287&groupId=10157�� 9LVLWRU� *XLGHOLQHV� 5HFRPPHQGDWLRQ� ;9,,,����
IAATO, available at KWWS���LDDWR�RUJ�F�GRFXPHQWBOLEUDU\�JHWB¿OH"XXLG �G��I����
���D���EE���I����GFD�������	JURXS,G ����� (based on the recommendation 
made at the 1994 ATCM in Kyoto); Visitor Guidelines, supra note 284. In 1994, 
the ATCPS established guidelines for tourism in a Recommendation. Antarctic 
7UHDW\�&RQVXOWDWLYH�0HHWLQJ��.\RWR�� -DSDQ��$SU�� ������� ������Final Report of the 
Eighteenth Antarctic Treaty Consultative Meeting, pt. 2, available at http://www.ats.
DT�GRFXPHQWV�$7&0���IU�$7&0��BIU���BH�SGI (serving as the basis for the IAATO 
YLVLWRU�JXLGHOLQHV���0RUH�JXLGHOLQHV�IRU�WRXULVP�KDYH�EHHQ�DGRSWHG�DV�D�QRQ�ELQGLQJ�
resolution. Final Report of the Thirty-Fourth Antarctic Treaty Consultative Meeting, 
supra note 155, Res. 3, at 313.

333 Help Protect the Environment, supra note 158.

http://iaato.org/c/document_library/get_file?uuid=6e12241c-eafe-41f9-93c2-8f59b1634642&groupId=10157
http://iaato.org/c/document_library/get_file?uuid=6e12241c-eafe-41f9-93c2-8f59b1634642&groupId=10157
http://iaato.org/c/document_library/get_file?uuid=7f52f927-8c86-46dd-9284-4a37be095e9c&groupId=10157
http://iaato.org/c/document_library/get_file?uuid=7f52f927-8c86-46dd-9284-4a37be095e9c&groupId=10157
http://iaato.org/dont-pack-a-pest
http://iaato.org/visitors-slide-show
http://iaato.org/c/document_library/get_file?uuid=aed1054d-3e63-4a17-a6cd-a87beb15e287&groupId=10157
http://iaato.org/c/document_library/get_file?uuid=aed1054d-3e63-4a17-a6cd-a87beb15e287&groupId=10157
http://iaato.org/c/document_library/get_file?uuid=aed1054d-3e63-4a17-a6cd-a87beb15e287&groupId=10157
http://iaato.org/c/document_library/get_file?uuid=9d17f013-329a-40bb-91f5-04dca2333903&groupId=10157
http://iaato.org/c/document_library/get_file?uuid=9d17f013-329a-40bb-91f5-04dca2333903&groupId=10157
http://www.ats.aq/documents/ATCM18/fr/ATCM18_fr002_e.pdf
http://www.ats.aq/documents/ATCM18/fr/ATCM18_fr002_e.pdf
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d. Evaluation of the Existing Regime

i. Positive aspects

%HIRUH� WKH� UHJLPH¶V� LQDGHTXDFLHV� DUH� DQDO\]HG�� WKH�$QWDUFWLF�
management regime deserves to be praised. The ATS has been 
UHFRJQL]HG� DV� D� ³UHPDUNDEOH� GHYHORSPHQW´� WKDW� LV� D� YDOXDEOH� PRGHO�
for similar situations in the future.334 The fact that so many countries 
have contributed and that the regime has stood unopposed for over a 
KDOI�FHQWXU\� LV� WHVWLPRQ\� WR� LWV� VWUHQJWK�DQG�HQGXUDQFH��7KH�$76�KDV�
met with unprecedented international agreement and convocation, 
and it has even brought foes together, such as the United States and 
the former Soviet Union, or North Korea, to discuss the management 
of a common ground.335 There have been no violations of the ban on 
nuclear weapons or waste dumping in Antarctica, or the ban on military 
SUHVHQFH��-XULVGLFWLRQDO�FODLPV�UHPDLQ�IUR]HQ�

Compliance with Antarctic law is relatively high.336 Scientists, 
eager to study Antarctic wildlife, respect the ASPAs, and if they do not 
have a permit, they will not enter.337 The 1964 Treaty’s adoption into 
WKH�0DGULG�3URWRFRO�ZLWK�YHU\�IHZ�VXEVWDQWLYH�FKDQJHV�WHVWL¿HV�WR�LWV�
effectiveness as a mechanism for protecting Antarctic wildlife.338 The 
Seal Treaty has faced limited criticism, and is successful in protecting 
Antarctic Seals.339�7KH�XVH�RI�QRQ�ELQGLQJ�UHFRPPHQGDWLRQV�IURP�WKH�
ATCMs as the basis for visitor guidelines shows that the IAATO is 
ZLOOLQJ�WR�IROORZ�WKH�ODZ�RI�WKH�$7&3V²HYHQ�QRQ�ELQGLQJ�ODZ��7KHUH�LV�
much to praise about the current regime. However, it has yet to achieve 
perfection. If it were perfect, there would be nothing to discuss here.

334 Verhoeven, supra note 223, at 11.
335 This success can be explained by the ATS’s dedication to peace and the 

SURKLELWLRQ�RI� ³LQWHUQDWLRQDO�GLVFRUG�´� WKH� IUHH]LQJ�RI� MXULVGLFWLRQDO� FODLPV�� DQG� WKH�
FRRSHUDWLRQ� DQG� H[FKDQJH� RI� VFLHQWL¿F� LQIRUPDWLRQ�� 5RZODQG�� supra note 223, at 
�������)XUWKHUPRUH��WKHUH�LV�OLNHO\�VRPH�IHDU�RI�FKDRV�LI�WKH�$76�ZDV�UHPRYHG��DQG�
uncertainty about how to replace it. Id. at 15.

336 Wendy Fletcher, Enforcing Laws in a Remote Location—Antarctica, 
austl. inst. Criminology: enVtl. Crime proC. 7 (1993), available at http://www.aic.
JRY�DX�PHGLDBOLEUDU\�SXEOLFDWLRQV�SURFHHGLQJV����ÀHWFKHU�SGI.

337 See Eppley & Rubega, supra note 113, at 2.
338 Joyner, supra note 39, at 897.
339 Chopra & Hansen, supra�QRWH������DW���������0XOYLOOH��supra note 31, 

at 657. However, an alternative explanation for the end to Antarctic seal hunting is 
EHFDXVH� LW� LV� HFRQRPLFDOO\�QRQ�IHDVLEOH��See�$QJHOLQL�	�0DQV¿HOG�� supra note 14, 
at 189. Further, the Seal Treaty does not have any enforcement mechanisms besides 
WKRVH�LQ�WKH������7UHDW\��DQG�VR�FRXOG�EH�GLI¿FXOW�WR�HQIRUFH�LI�VHDO�KXQWHUV�EHJDQ�WR�
exploit Antarctic seal populations again. Chopra & Hansen, supra note 313, at 127.

http://www.aic.gov.au/media_library/publications/proceedings/26/fletcher.pdf
http://www.aic.gov.au/media_library/publications/proceedings/26/fletcher.pdf
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ii. Areas that require improvement

As discussed at length above, the current management regime 
does not completely prevent all harm to Antarctic terrestrial wildlife, 
such that animals sometimes feel the harmful consequences of human 
activity. Viewed solely from the perspective of terrestrial wildlife, issues 
stand out and must be addressed. The ATS can go further to address 
the current issues that result from science and tourism. Climate change, 
on the other hand, is a threat that faces the entire planet, and not just 
$QWDUFWLFD��,W�LV�GLI¿FXOW�DQG�XQVXLWDEOH�IRU�WKH�$76�WR�DGGUHVV�WKDW�LVVXH��
A separate international regime is the appropriate vehicle for addressing 
climate change.

Aside from total Antarctic abstinence, it is impossible for humans 
not to leave some footprint in Antarctica.340 Human error can never 
EH� FRPSOHWHO\� KDOWHG�� HYHQ� ZLWK� WKH� PRVW� GHPDQGLQJ� DQG� LQÀH[LEOH�
regime.341 The Bahia Paraiso incident and the accidental transmission of 
invasive species are examples of such accidents. The incident where the 
elephant seal went off the cliff is another example where precautionary 
measures—in this case an experienced Expedition Leader and crew, 
dispersed throughout the area, warning passengers, who had been 
counseled about the area’s fragility, not to disturb wildlife—was not 
enough to prevent harm.342

Further, there are no strong enforcement mechanisms under the 
ATS that ensure compliance.343�7KH�0DGULG�3URWRFRO�KDV�EHHQ�FULWLFL]HG�
as ambiguous for using soft language, such as “to the maximum extent 
SUDFWLFDEOH�´�LQ�$QQH[�,,,��DQG�IRU�QRW�GH¿QLQJ�WHUPV��VXFK�DV�³PLQRU�
or transitory impact.”344� 6RPH� KDYH� FULWLFL]HG� WKH� ³ZDONRXW� FODXVH�´�
and the limited guidelines as to who may issue permits.345 Lack of 
enforcement mechanisms is a serious problem.346 While voluntary 

340 And even then, climate remains a major issue facing Antarctica. See supra 
Part III.D.

341 Welch, supra note 76, at 635. This contention has emerged as the “Cases 
of Emergency Provision.” See, e.g., Madrid Protocol, supra note 180, annex II art. 
2 (creating an exception to the animal protection provisions of annex II in cases of 
emergency).

342 See supra note 155 and accompanying text.
343 Lee, supra note 242, at 77.
344 Id.DW��������see Madrid Protocol, supra note 180, art. 8; Id. annex III art. 

1(4) (“Wastes removed from the Antarctica Treaty Area shall, to the maximum extent 
practicable, be returned to the country from which the activities generating the waste 
ZHUH�RUJDQL]HG�«��´��

345 Lee, supra note 242, at 82. The focus of this paper is not mineral 
KDUYHVWLQJ��DQG�QRW�HYHQ�WKH�KDOI�ZD\�PDUN�RI�WKH�¿IW\�\HDUV�EHIRUH�WKH�ZDONRXW�FODXVH�
comes to fruition has approached as of writing this paper, so it will not be discussed 
further here.

346 Welch, supra note 76, at 629.
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compliance with ATCM recommendations is encouraged, they are not 
mandatory or enforceable.347 Recommendations take years to ratify, and 
HYHQ�ZKHQ�WKH\�DUH�UDWL¿HG��FRPSOLDQFH�LV�QRW�XQZDYHULQJ�348 Measures 
DGRSWHG�DW�$7&0V�DUH�ZDWHUHG�GRZQ�YHUVLRQV�RI� WKH�PRUH� VWULFW� DQG�
VSHFL¿F�RULJLQDOV��DQG�DUH�OHIW�ZLWK�WKHLU�PHDQLQJV�DPELJXRXV��DQG�WKHLU�
enforceability discretionary.349 Further, while measures stemming from 
the ATS are binding on all parties, they create no obligation for third 
party states without their consent.350 

One instance where the ATCPs did nothing in response to a 
failure of the ATS was the construction of the airstrip at Pointe Géologie. 
The French waited until after construction commenced to conduct 
UHSRUWV��ZKLFK�ZHUH�ODUJHO\�FULWLFL]HG�DV�LQDGHTXDWH�351 The ATCPs did 
QRW�YRFDOL]H�RSSRVLWLRQ��ZKLFK�UDLVHG�FRQFHUQV�DERXW�WKH�FUHGLELOLW\�RI�
the ATS.352 The construction was a patent violation of the 1964 Treaty.353 
Further, this incident was a violation of France’s domestic environmental 
policy.354 While this incident happened before the Madrid Protocol 
mandated EIAs, it raises concerns about the enforceability of the ATS, 
and about whether the parties to the Treaty could, or would exert any 
UHDO�LQÀXHQFH�RYHU�VLPLODU�DFWLRQV��

Since the Madrid Protocol has mandated them, EIAs have 
received mixed reviews.355� $� UHFHQW� VWXG\� HYDOXDWHG� ¿YH� FDVHV� RI�

347 Id.
348 Id.�DW��������
349 Id. at 630.
350 Lee, supra note 242, at 86. Moreover, most of the tour operators who 

GR�QRW�FRPSO\�ZLWK� ,$$72�UHJXODWLRQV�DUH�QRQ�PHPEHUV��See�'HEUD�(Q]HQEDFKHU��
Antarctic Tourism Policy-Making: Current Challenges and Future Prospects, in 
antarCtiCa: legal and enVironmental Challenges For the Future 155, 159 (Gillian 
Triggs & Anna Riddell eds., 2007).

351 Joyner, supra note 128. A revised statement failed to examine alternatives 
to construction. Id.

352 Id.�DW������$XVWUDOLD�DQG�1HZ�=HDODQG�GLVFXVVHG�WKH�PDWWHU�ZLWK�)UDQFH�
privately but did not do so publically. Id. The other parties did nothing. Id. The ASOC 
IHDUHG� WKDW� WKH� SXEOLF� FRXOG� QRW� EH� FRQ¿GHQW� LQ� D� UHJLPH�ZKHUH� QRQH� RI� WKH� RWKHU�
parties did anything about France’s actions at Pointe Géologie. Id. (quoting ASOC, 
%DFNJURXQG�3DSHU�RQ�WKH�)UHQFK�$LU¿HOG�DW�3RLQWH�*HRORJLH, at 8 (mimeographed) 
(1985)).

353 Protection, supra note 127; see Flora and Fauna Treaty, supra note 306, 
arts. VI & VII. 

354 Welch, supra note 75, at 630.
355 Note that scientists generally dislike EIAs because they believe 

that they could miss research opportunities while waiting for approval. Richard 
Monastersky, Science on Ice: Researchers Fear Antarctic Studies Face a 
Chilling Future, the Free liBr. (Apr. 10, 1993), http://www.thefreelibrary.com/
Science+on+ice%3a+researchers+fear+Antarctic+studies+face+a+chilling... 
�D���������� �³%HFDXVH�ZHDWKHU� UHVWULFWV� RXWGRRU� VWXGLHV� WR� D� IRXU�PRQWK�ZLQGRZ�
each year, scientists fear they will miss research opportunities while awaiting approval 
of their permit requests.”).

http://www.thefreelibrary.com/Science
http://www.thefreelibrary.com/Science
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decommissioning, and found that compliance with EIAs was high, and 
WKDW�KXPDQ�RFFXSDWLRQ�ZDV�DOPRVW�XQGHWHFWDEOH�DIWHU�DOO�¿YH�FDPSV�ZHUH�
decommissioned.356 However, another study suggests that EIA compliance 
was mostly procedural—submitting documents and having them signed 
off.357 It asserts that certain legal jurisdictions have no ability to modify, 
restrict or impose any conditions on the operator, as long as the operator has 
a complete paper trail.358 Furthermore, it indicates that the more stringent 
form of an EIA, the CEE, which should be prepared where a proposed 
activity is likely to have more than a “minor or transitory impact,”359 is 
“essentially diplomatic.”360

(YHQ�LI�WKHUH�ZDV�D�YDOLG�HQIRUFHPHQW�PHFKDQLVP��LW�LV�GLI¿FXOW�DQG�
extremely expensive to monitor every activity in Antarctica and the Southern 
Ocean, and it is impractical to do so.361�7UHDW\�REVHUYHUV�KDYH�EHHQ�FULWLFL]HG�
as lacking enforcement power, as ultimately the enforcement mechanism 
is international embarrassment at lacking environmental conscience.362 
However, inspections under Article VII of the Antarctic Treaty, and Article 
fourteen of the Madrid Protocol have been conducted since the early 1960s 
by several different observer nations.363 Inspections of bases and tourist 
vessels help identify issues that need more attention from treaty parties, as 
well as provide critical information about compliance levels.364 Further, they 

356 Tanya A. O’Neill et al., The Effectiveness of Environmental Impact Assessments 
on Visitor Activity in the Ross Sea Region of Antarctica, in new issues polar tourism 87, 
108 (Dieter K. Müller et al. eds., 2013). However, this article pointed out a need for more 
follow up studies such as this one. Id.

357 Alan D. Hemmings & Lorne K. Kriwoken, High Level Antarctic EIA Under the 
Madrid Protocol: State Practice and the Effectiveness of the Comprehensive Environmental 
Evaluation Process, 10 int’l enVtl. agreements 187, 191 (2010).

358 Id.�'XULQJ�WKH�����������\HDU��VHYHQW\�IRXU�(,$V�ZHUH�VXEPLWWHG��DQG������
RI�WKRVH�ZHUH�HLWKHU�JUDQWHG�RU�DUH�DZDLWLQJ�VFLHQWL¿F�DGYLFH��$QWDUFWLF�7UHDW\�&RQVXOWDWLYH�
Meeting, Annual List of Initial Environmental Evaluations (IEE) and Comprehensive 
Environmental Evaluations (CEE) Prepared Between April 1st 2012 and March 31st 2013 
Secretariat Paper No. 5 (Apr. 14, 2013).

359 Madrid Protocol, supra note 180, annex I art. 3(1); Hemmings & Kriwoken, 
supra note 354, at 189.

360 Hemmings & Kriwoken, supra note 357, at 193. 
361 Lee, supra note 242, at 88.
362 See id.�DW��������
363 List of Inspections, supra note 257.
364 ASOC, Antarctic Ship-Borne Tourism and Inspections Under Article VII of 

the Antarctic Treaty and Article 14 of the Protocol on Environmental Protection, Antarctic 
7UHDW\� 0HHWLQJ� RI� ([SHUWV�� DW� �� �'HF�� ������ ������ >KHUHLQDIWHU�$62&� IRU� 0HHWLQJ� RI�
Experts] available at KWWS���ZZZ�DVRF�RUJ�VWRUDJH�GRFXPHQWV�$70(�$70(BSDSHUB
inspections113009.pdf; ASOC, A Review of Inspections Under Article 7 of the Antarctic 
Treaty and Article 14 of its Protocol on Environmental Protection, 1959-2001, at 15 
$QWDUFWLF� 7UHDW\� &RQVXOWDWLYH� 0HHWLQJ�� ,3�����$62&�81(3�5HY��� �-XQH� ������ �������
available at KWWS���ZZZ�DVRF�RUJ�VWRUDJH�GRFXPHQWV�0HHWLQJV�$7&0�;;9,�LS�����
inspections.pdf.

http://www.asoc.org/storage/documents/ATME/ATME_paper_inspections113009.pdf
http://www.asoc.org/storage/documents/ATME/ATME_paper_inspections113009.pdf
http://www.asoc.org/storage/documents/Meetings/ATCM/XXVI/ip-118.inspections.pdf
http://www.asoc.org/storage/documents/Meetings/ATCM/XXVI/ip-118.inspections.pdf
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provide a valuable learning experience for the observers and those being 
observed.365

The potential for observation of any Antarctic activity is 
important; this transparency serves as a moderate compliance mechanism 
in and of itself. Out of concern that they may be inspected, all Antarctic 
programs will refrain from engaging in illegal activities. Furthermore, 
all tour ships will be expected to comply with the ATS, as observers may 
board and observe them at their convenience. Though they are without 
power to enforce the ATS themselves, bringing breaches to attention of 
the ATCPs is better than allowing breaches to go unnoticed, and should 
increase compliance to some degree.

Treaty observers are a valuable part of enforcing Antarctic law, 
even without formal enforcement powers. Observers can stop some 
problems, such as the intentional distribution of seeds by tourists; 
remedy problems before they are exacerbated, like wind sweeping 
foreign seeds across the continent; and prevent additional problems by 
informing the proper authorities of the breach who can take further action, 
such as searching tourists, removing seeds from the their possession, 
and monitoring them for the remainder of the trip. Observers are the 
front line for inspecting tour ships and bases for compliance. After an 
inspection report is made about littering, destruction of environment, or 
other breaches of the ATS, ATCPS or groups like the ASOC can move 
in to pressure violators into compliance.366

NGOs play an important role in enforcing Antarctic environmental 
SROLF\�� *UHHQSHDFH� SXEOLFL]HG� HQYLURQPHQWDO� GDPDJH� DW� 0F0XUGR�
Sound base, Scott base, and the French Dumont d’Urville base.367 In 
0F0XUGR�6RXQG��*UHHQSHDFH�VXFFHVVIXOO\�LQÀXHQFHG�UHVLGHQWV�RI�WKH�
8�6��DQG�QHDUE\�1HZ�=HDODQG�EDVHV�WR�EHJLQ�VKLSSLQJ�WUDVK�EDFN�KRPH�
and taking more effective waste disposal procedures.368 One method 

365 ASOC for Meeting of Experts, supra note 361, at 3. But see Netherlands, 
Report of the Informal Contact Group on the Increasing Diversity of Tourism and 
other Non-Governmental Activities in Antarctica, at 9, Antarctic Treaty Consultative 
Meeting, Working Paper No. 47 (May 5, 2013) (noting that in 2000 the Spanish 
GRPHVWLF�V\VWHP�GHQLHG�D�1*2�DXWKRUL]DWLRQ�WR�WDNH�����SHQJXLQ�HJJV�EHFDXVH�WKDW�
could violate Annex II of the Madrid Protocol).

366 See infra, Part V.B.3.
367 anthony, supra note 109, at 155.
368 Malcolm W. Brown, In Once-Pristine Antarctica, a Complicated 

Cleanup Begins, n.y. times (Dec. 19, 1989), http://www.nytimes.com/1989/12/19/
VFLHQFH�LQ�RQFH�SULVWLQH�DQWDUFWLFD�D�FRPSOLFDWHG�FOHDQXS�EHJLQV�KWPO"SDJHZDQWHG  
all&src=pm. Greenpeace effectively played the role of the mother coming to make 
sure the children were cleaning the room, punishing them with a little smack on the 
hand. anthony, supra note 109. All trash sent home by the United States Antarctic 
Program after the Greenpeace goading was sorted into recyclables and waste before 
being sent north. Id. at 157. In 2003, McMurdo installed a sewage treatment plant, so 
that only clean water would be released into McMurdo Bay. Id. at 157.

http://www.nytimes.com/1989/12/19/science/in-once-pristine-antarctica-a-complicated-cleanup-begins.html?pagewanted=all&src=pm.
http://www.nytimes.com/1989/12/19/science/in-once-pristine-antarctica-a-complicated-cleanup-begins.html?pagewanted=all&src=pm.
http://www.nytimes.com/1989/12/19/science/in-once-pristine-antarctica-a-complicated-cleanup-begins.html?pagewanted=all&src=pm.
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that Greenpeace used was collecting trash that blew away from the 
garbage dump, and placing it in the entrance to the McMurdo Sound 
administration building.369 Greenpeace also used cameras to capture the 
pollution for the media.370

The ATS does very little to directly regulate tourism.371� 6HOI�
regulation is the source of Antarctic tourist regulation.372 The industry’s 
ZLOOLQJQHVV�WR�EH�ERXQG�E\�D�QRQ�ELQGLQJ�UHJLPH�LV�GRXEWIXO�373 As seen 
above, members of the tourist industry or its passengers have engaged 
LQ� ÀDJUDQW� DQG� JURVV� YLRODWLRQV� RI� WKH� $76�� HVSHFLDOO\� UHJDUGLQJ�
passenger contact with wildlife. While the ATS deals with all activities 
in Antarctica, and thus tourism implicitly,374 it nowhere deals explicitly 
with tourism. With increased amounts of tourism, it is impossible to 
monitor all tourist and tour operator activities, especially contact with 
wildlife. 

Impracticality is the primary anchor that most prevents Antarctic 
law from sailing to perfection. Whether it is the impracticality of 
monitoring all activities in Antarctica, of enforcing international laws 
DJDLQVW�QRQ�FRQVHQWLQJ�SDUWLHV��RU�RI�SUHYHQWLQJ�DOO�SRVVLEOH�KXPDQ�HUURU��
there is always a hurdle to cross. Moreover, the looming threat of climate 
change threatens all possible efforts to curb the effect of human activity 
on terrestrial Antarctic wildlife. Wildlife may suffer an impending doom 
at the mercy of climate change, regardless of how pristine humans keep 
Antarctica through the course of their immediate contact. But even if 
perfection is never attainable, like the fruit of Tantalus,375 there are ways 
WR�LPSURYH�WKH�FXUUHQW�UHJLPH��ZKLFK�KDV�HQGXUHG�IRU�RYHU�¿IW\�\HDUV��WR�
push it a little bit closer towards that perfect state.

369 Brown, supra note 368.
370 anthony, supra note 109.
371 See�-RVp�5REHUWR�	�3pUH]�6DORP��Sustainable Tourism: Emerging Global 

and Regional Regulation, 13 geo. int’l enVtl. l. reV����������������������:KLOH�
the ATCPs proposed a measure in 2009 to control landings from tourist vessels, it 
is not yet effective. Secretariat of the Antarctic Treaty, Final Report of the Thirty-
Second Antarctic Treaty Consultative Meeting Measure 15, (XXXII Antarctic Treaty 
&RQVXOWDWLYH�0HHWLQJ��%DOW���8�6����$SU�������������������KDYLQJ�RQO\�-DSDQ��)UDQFH�
DQG�8UXJXD\¶V�DSSURYDO�WR�DGRSW�WKH�PHDVXUH��DQG�UHTXLULQJ�WZHQW\�VL[�PRUH�RI�WKH�
ATCPs’ approval).

372 Roberto & Salom, supra note 371, at 826.
373 Id. at 826. But see Wright, supra�QRWH�����DW�����DUJXLQJ�WKDW�VHOI�LQWHUHVW�

drives tour operators to promote and abide by environmental standards).
374 See supra Part IV.C (noting that many provisions do not explicitly protect 

animals, but have the effect of protecting them anyways).
375 In Greek mythology, Tantalus occupied the deepest region of Tartarus, 

the underworld, and spent eternity standing in a lake under a fruit tree. James Hunter, 
Tantalus, enCyClopedia mythiCa http://www.pantheon.org/articles/t/tantalus.html 
�ODVW�PRGL¿HG�0D\������������:KHQHYHU�7DQWDOXV�UHDFKHG�IRU�D�SLHFH�RI�IUXLW�IURP�WKH�
tree, the branch would recede from him so that he was eternally hungry. Id. 

http://www.pantheon.org/articles/t/tantalus.html
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V. ProPosal to imProVe the eXisting regime

Based on the inadequacies of the current regime, some methods 
of improvement stand out as effective solutions. The philosophy of 
preclusive restoration, which seeks to preempt environmental harm, 376 
underlies existing Antarctic policy, and should be considered as a basis 
for all Antarctic policy. The enforcement mechanisms discussed below 
PXVW�EH�SXW�LQ�SODFH�WR�HQIRUFH�$QWDUFWLF�SROLF\��$�PRGL¿HG�$QWDUFWLF�
]RQLQJ� VFKHPH� FDQ� FRQWDLQ� YLVLWRUV� DQG� UHVXOWLQJ� KDUP� WR� ZLOGOLIH��
This portion of the article will discuss the philosophy of preclusive 
restoration, some enforcement mechanisms to ensure compliance with 
WKH�$76��DQG�D�QHZ�]RQLQJ� UHJLPH� WKDW�ZLOO�KHOS� WR�SURWHFW�$QWDUFWLF�
wildlife by excluding visitors from their habitats.

a. The Philosophy of Preclusive Restoration

Preclusive restoration is an international effort to preempt damage 
to Antarctica’s environment through a preventative legal regime.377 
3UHFOXVLYH� UHVWRUDWLRQ� VHHNV� WR� UHYLWDOL]H�$QWDUFWLFD� E\� SUHYHQWLQJ� LWV�
degradation.378 Instead of waiting for threats to emerge, systems based 
on preclusive restoration perceive and then act on the possibility of a 
threat. Such systems are preventative, rather than rehabilitative, in their 
design.379 The philosophy of preclusive restoration underlies the ATS, 
although this is not explicitly stated.380 As discussed in the previous 
section, preclusive restoration has been effectively implemented to 
SURWHFW�WHUUHVWULDO�$QWDUFWLF�ÀRUD�DQG�IDXQD�381 although implementation 
has not been perfect.

:KLOH�SUHFOXVLYH�UHVWRUDWLRQ�LV�QRW�D�VSHFL¿F�SROLF\�WKDW�FRXOG�EH�
implemented to help protect Antarctic terrestrial wildlife, it should serve 
as the basis for policies that can. Small steps can prevent large harms 
in the future. For example, the introduction of invasive species in food 
can be prevented by simple and practical methods, such as making sure 

376 Joyner, supra note 39, at 880.
377 Id.
378 Id.� 7KH� SULQFLSOHV� RI� SUHFOXVLYH� UHVWRUDWLRQ� FRXOG� EH� VXPPDUL]HG� E\�

the term: An ounce of prevention is worth a pound of cure. A similar principle, the 
precautionary principle, also applies principles of prevention to anticipate harm where 
VFLHQWL¿F�XQGHUVWDQGLQJ�RI�D�WKUHDW�LV�XQFOHDU��hunter, salzman & zaelKe, supra note 
220, at 478.

379 Joyner, supra note 39, at 901.
380 See Madrid Protocol, supra note 180, at art. 3 (stating implicitly the 

principle of preclusive restoration). See generally Joyner, supra note 39 (giving a 
detailed evaluation of the ATS in terms of preclusive restoration).

381 Joyner, supra note 39, at 882.



Journal of Animal & Natural Resource Law, Vol. X210

food products are properly cleansed before transport to Antarctica.382 
,QWURGXFWLRQ�RI�LQYDVLYH�VSHFLHV�WKURXJK�WRXULVP�FDQ�DOVR�EH�PLQLPL]HG�
by simple procedures, such as having tourists examine their clothing 
before travel and packing clean gear, and following decontamination 
procedures during the visit.383 Such small steps can prevent big problems 
for Antarctic wildlife. 

By implementing procedures to preempt harm to Antarctica, 
many of the issues confronting Antarctic wildlife can be prevented. This 
is an ideal principle for the governance of Antarctica, as it both saves 
wildlife from suffering the harms of environmental damage, and saves 
large amounts of money, time and effort that would be used to remedy 
WKRVH�KDUPV��%DVHG�RQ�WKHVH�EHQH¿WV��WKLV�DUWLFOH�FDOOV�IRU�WKH�FRQWLQXHG�
and conscious use of preclusive restoration as the basis for all Antarctic 
laws and policies.

b. A Proposal: Creative Methods of Enforcement

Without a method of enforcing Antarctic policy, compliance with 
a regime of preclusive restoration cannot transpire because none will be 
compelled to obey.384 The impossibility of preventing all human error 
and mechanical failure further complicates compliance, although the 
application of preclusive restoration should help to remedy this issue.385 
2YHUW� DFWV� RI� QRQ�FRPSOLDQFH� DUH� DOVR� GLI¿FXOW� WR� SUHYHQW��+RZHYHU��
with effective enforcement mechanisms, compliance with the methods 
of preclusive restoration that have been adopted into the ATS can be 
ensured. Compliance with the preclusive restoration based regime 
will prevent major harms to Antarctic terrestrial wildlife that would 
otherwise take far more effort, time, cost, and effectiveness to restore 

382 Hughes, supra note 134, at 1687 tbl.5 (listing detailed measures for 
preventing the introduction of invasive species associated with fresh foods); See Tin, 
supra note 33, at 4 (advocating for the implementation of appropriate biosecurity 
measures as a management concept to preserve terrestrial Antarctic ecosystems).

383 See Don’t Pack a Pest: Antarctica, supra note 330.
384 An example of contemporary failure to comply with international law 

because of a lack of enforcement mechanisms occurred in the case of Jenin. Hans 
Koechler, The United Nations’ Failure to Enforce International Law in Palestine and 
the Need of Effective Mechanisms of International Criminal Law: The Case of Jenin, 
int’l progress org., DW�������������7KHUH��WKH�,VUDHOLV�UHIXVHG�WR�FRQGXFW�D�IDFW�¿QGLQJ�
expedition regarding human rights violations in a Palestinian refugee camp, ignoring 
a United Nations Security Council resolution. Id. at 2. The resolution was rendered 
QRQ�ELQGLQJ�DQG�XQHQIRUFHDEOH�EHFDXVH�,VUDHO�FRXOG�QRW�EH�FRPSHOOHG�WR�REH\��QRWDEO\�
because any mandatory investigation would be vetoed by the United States, who acts 
with a bias towards Israel. Id. DW������7KXV��WKH�8QLWHG�1DWLRQV�PXVW�DFW�XQGHU�D�GRXEOH�
standard, and exempt Israel from all measures that might be deemed adverse to Israeli 
interests. Id.

385 Welch, supra note 76, at 635.
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through “reactive restoration,” which is the cleaning and rehabilitating 
of an ecosystem after damage has been done.386 This section proposes 
some enforcement mechanisms that can bolster compliance with the 
existing regime.

i. Observers: the front line in protecting terrestrial wildlife

As explained above, observers constitute one of the most 
effective enforcement mechanisms of the ATS. Observers complement 
the philosophy of preclusive restoration, as they can remedy violations 
before the violations avalanche into larger problems that harm wildlife.

One way that the current observer program could be enhanced 
to further the principles of preclusive restoration is to increase observer 
numbers. The current regime only allows observers to be designated by 
the ATCPs.387�+RZHYHU�� DOORZLQJ�QRQ�FRQVXOWDWLYH�SDUWLHV� WR� WKH�$76�
WKH� DELOLW\� WR� GHVLJQDWH� REVHUYHUV� FRXOG� KDYH� WZR� SRWHQWLDO� EHQH¿WV��
)LUVW�� WKH�DXWKRULW\�FRXOG�FUHDWH�D�GLSORPDWLF�HIIHFW�WR�DVVXUH�WKH�QRQ�
consultative parties that the ATS is not an exclusive group. They will 
have the ability to conduct meaningful Antarctic activities that could 
VHUYH�DV�VRPH�EDODQFH� WR�NHHS� WKH�$7&3V� LQ�FKHFN��1RQ�FRQVXOWDWLYH�
parties could feel empowered to engage in inspections, and provide 
observers in an effort to make a meaningful contribution to the ATS.

Second, and more importantly, an increased amount of observers 
means more inspections and increased compliance. Parties will improve 
compliance with the ATS as the expectation that inspections and reports 
will be made more frequently increases. Also, more inspections can lead 
to more observations of violations for those who still do not comply. 
While the observers themselves do not have much enforcement power, 
the powers they do have can be used to inform higher authorities and 
to stop some violations—preventing violations from snowballing into 
something larger and more damaging to the terrestrial environment or 
wildlife.

Observers can also be used as an enforcement mechanism by 
assigning them to tour ships that have violated Antarctic law. Where a 
tour operator has been found to repeatedly or grossly violate Antarctic 
law, ATCPs could assign an observer to accompany that vessel, or other 
vessels of that operator.388 This will help ensure compliance because the 

386 Joyner, supra note 39, at 901.
387 Madrid Protocol, supra note 180, art. 14; 1959 Treaty, supra note 10, art. 

VII.
388 The IAATO is in favor of observers accompanying member vessels, and is 

currently instigating a Dockside Observer program as part of their “enhanced observer 
scheme.” Report of the International Association of Antarctica Tour Operators 2012-
13, supra note 143.
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observer will be able to observe and conduct detailed reports on all of 
that tour operator’s activities. Those reports could lead to recognition of 
the operator’s improved compliance, or its continued failure to comply. 
Failure to comply could lead to further sanctions by the appropriate 
ATCP, a withdrawal of licensing or privileges, or other sanctions. This 
will ensure compliance, as tour operators will not want to be monitored 
so strictly and so will do their best to comply with Antarctic law so as to 
avoid the heavy observations. Observers could thus serve as a powerful 
deterrent against activities that would harm the Antarctic environment 
or wildlife. 

$UJXPHQWV� WKDW� REVHUYHUV� WKHPVHOYHV� KDYH� QR� DFWXDO� HQIRUFH�
ment mechanisms, and thus are not a valuable resource and should 
not be accredited much weight, should not be accredited much weight 
themselves. As discussed above, observers do provide incentive to 
comply with international law, and can stem immediate problems before 
they grow. Even if the deterrence observers provide is menial, it is better 
than nothing. They have several uses, even if limited. 

$GGLWLRQDOO\�� DOORZLQJ� QRQ�FRQVXOWDWLYH� SDUWLHV� WR� DSSRLQW�
observers will provide a strong diplomatic gesture, and allows them 
some meaningful place on the Antarctic stage. Arguments that such a 
gesture should not be allowed based on the text of the Treaty are purely 
doctrinal, and ignore the need to adapt to the real world and the concerns 
of parties interested in Antarctica. Moreover, ATCPs need not worry that 
such a gesture would grant a substantial interest in Antarctica to render 
WKH�QRQ�FRQVXOWDWLYH�SDUW\�DSSRLQWLQJ� WKH�REVHUYHU� DQ�$7&3��:LWKRXW�
more, it does not. It is simply meant to increase compliance with the 
existing regime.

ii.  Antarctic Wilderness Restoration Fund and the Antarctic 
Tour Operation Managers

Article Twelve of Annex VI to the Madrid Protocol creates a 
fund389�WKDW�FRXOG�EH�PRGL¿HG�LQWR�DQ�HIIHFWLYH�HQIRUFHPHQW�PHFKDQLVP��
The fund could become the Antarctic Wilderness Restoration Fund 
(AWRF). The Antarctic Tour Operation Managers (ATOM) will manage 
WKH�$:5)��7KH�$720�DQG� WKH�$:5)�ZLOO� EH�EHQH¿FLDO� E\� OLPLWLQJ�
tourism, punishing violations of Antarctic law, and distributing money 
to remedy harms to the Antarctic environment and wildlife habitats and 
breeding grounds. 

389 Annex VI, supra note 274, art. 12; see supra Part IV.A.
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First, the ATOM will impose limits on tourism, consistent with 
VFLHQWL¿F�¿QGLQJV�IURP�6&$5�DQG�DVVHVVPHQWV�PDGH�DW�$7&0V�390 Then, 
the ATOM will allow tour operators to purchase visiting rights based 
on those limits.391 This could be by lottery, auction, or a combination 
of the two.392 This plan will serve several goals. First, it will limit the 
amount of tourists in a place where every footprint matters.393 Second, 
the money collected from the auctions or lottery tickets will go into the 
AWRF, and thus provide income to an otherwise meager fund.394 Third, 
the ATOM can lead to a regime that can further govern tourism.

A second method for the ATOM to generate income for the 
AWRF is to impose individual and collective sanctions on all Antarctic 
tour operators. Individual sanctions will be placed on tour operators 
who either themselves, or their passengers, violate Antarctic law. This 
is a way to ensure compliance, especially when coupled with the fear 
of inspections by observers. Tour operators will hold their ships, crews, 
and passengers to the highest standards, out of fear that they will be 
FDXJKW�YLRODWLQJ�$QWDUFWLF�ODZ��DQG�¿QHG��

$GGLWLRQDOO\��D�FROOHFWLYH�¿QH�FRXOG�EH�SODFHG�RQ�WKH�$QWDUFWLF�
WRXU�LQGXVWU\�DV�D�ZKROH��7KLV�¿QH�ZLOO�EH�EDVHG�RQ�WKH�FROOHFWLYH�YLRODWLRQV 
of all Antarctic tour operators. A negligible amount of violations will 
not require any sanction.395�7KH� FROOHFWLYH� ¿QH�ZLOO� RQO\� EH� LPSRVHG�
where violations are various, such as constantly hiring tour conductors 
who have no prior Antarctic experience, or gross, such as dropping  
 
 

390 See Andy Stone, How Ecotourism is Destroying Antarctica, enVtl. 
graFFiti, KWWS���ZZZ�HQYLURQPHQWDOJUDI¿WL�FRP�IHDWXUHG�HFRWRXULVP�DQWDUFWLFD�����# 
ACfbuIrYMfhVltov.99 (last visited Mar. 22, 2013) (stressing the importance of 
limiting tourism for tourism to work, to protect Antarctica from invasive species, and 
WR�PDNH�PRQLWRULQJ�DFWLYLWLHV�OHVV�GLI¿FXOW��

391 Dutch researchers initially came up with the idea to limit, and then auction 
off Antarctic visiting rights. Id.

392 Brandon Keim, Should Antarctica Visiting Rights Be Sold to the Highest 
Bidder?, wired (Sept. 30, 2008), http://www.wired.com/wiredscience/2008/09/
should�DQWDUFWL���QRWLQJ�WKDW�D�ORWWHU\�EDVHG�RQ�FRVWV�DVVRFLDWHG�ZLWK�WRXULVP�RQ�VSHFL¿F�
tourist days will give everyone a fair chance to visit, and that Antarctica belongs to the 
world, not just the super rich). Having only an auction would give an advantage to the 
incredibly rich. Stone, supra note 386.

393 McGuirk, supra note 147.
394 See, Michael Johnson, Liability for Environmental Damage in Antarctica: 

The Adoption of Annex VI to the Antarctic Environment Protocol, 19 geo. int’l enVtl. 
l. reV. 33, 40 (2006) (noting that there is little economic activity in Antarctica that 
could support the fund, as it stands under Annex VI).

395� 7KH�H[DFW�DPRXQW� WKDW�FRQVWLWXWHV� WKH� OLQH�EHWZHHQ�QHJOLJLEOH�DQG�QRQ�
negligible will be determined by ATCPs.

http://www.environmentalgraffiti.com/featured/ecotourism-antarctica/2535
http://www.wired.com/wiredscience/2008/09/should
http://www.wired.com/wiredscience/2008/09/should
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a camera tripod on a baby penguin.396�7KH�¿QH�DPRXQW�ZLOO�EH�EDVHG�
on the collective violations of the tourism industry, and the damage, 
RU�SRWHQWLDO�IRU�GDPDJH�WKDW�WKH\�FDXVHG��7KH�FROOHFWLYH�¿QH�VKRXOG�EH�
divided between all tour operators according to the type and amount 
of activities each operator conducted, and how often each operator 
visited Antarctica. Larger and more frequently visiting operators will be 
UHVSRQVLEOH�IRU�D�ODUJHU�SRUWLRQ�RI�WKH�ZKROH�¿QH��7KH�DFWXDO�YLRODWRUV�
ZLOO�EH�KHOG�UHVSRQVLEOH�IRU�WKHLU�SRUWLRQ�RI�WKH�FROOHFWLYH�¿QH��KRZHYHU�
large that is, as well as individual sanctions.

7KH�FROOHFWLYH�¿QH�FRXOG�EH�WKH�PRVW�SRZHUIXO�PHWKRG�RI�WRXULVW�
VHOI�UHJXODWLRQ��$OO�WRXU�RSHUDWRUV�ZRXOG�]HDORXVO\�VHHN�WR�HQVXUH�WKHLU�
colleagues’ compliance with the Antarctic law, out of fear that they 
will be responsible for some of the collective cost; especially the larger 
tour operators who will have the most resources to devote to insuring 
FRPSOLDQFH�� DQG� WKH�PRVW� WR� ORVH� WR� WKH�$:5)� LI� D� FROOHFWLYH�¿QH� LV�
imposed.

6RPH�DUJXH� WKDW� WRXU�RSHUDWRUV�ZLOO�VHOI�UHJXODWH�RXW�RI�D�VROH�
desire to preserve the Antarctic environment for future visitors.397 Others 
argue that sustainable tourism is an oxymoron.398 They believe that 
WRXULVWV�RQO\�FDUH�DERXW�D�IDQF\�YDFDWLRQ��D�ÀRDWLQJ�SDODFH�ZLWK�SRROV��
golf, a casino, drinks, and spending time getting close to animals.399 
Allegedly, tourists don’t care about invasive species or littering.400 
The above discussion about violations of Antarctic law by tourists401 
VXJJHVWV� WKDW� XQPRQLWRUHG� VHOI�UHJXODWLRQ�PLJKW� QRW� EH� WKH� EHVW�ZD\�
to manage the Antarctic tourism industry. However, when monetary 
VDQFWLRQV�DUH�SXW�LQ�SODFH��VXFK�DV�WKRVH�GHVFULEHG�KHUH��VHOI�UHJXODWLRQ�
may actually be the best way to regulate the tourist industry. This regime 
effectively transforms the cruise operators’ monetary desires into a 
powerful incentive to comply with Antarctic law. Additionally, tourism 
quotas effectively prune the human Antarctic impact and drive down 
the supply of opportunity to visit Antarctica, increasing demand and 
allowing the tour operators to generate more money from their limited 
visiting privileges.

396 Although this accident was not intentional, it serves as an example of 
something that could have been prevented, had the appropriate precautionary measures 
been taken. E.g., if the tripod had not been placed so close to the animals, or had been 
more carefully secured and operated, the incident could have been avoided. In the 
proposed regime, punishments would be most harsh in this sort of incidence, where no 
precautionary measures were taken.

397 See Wright, supra�QRWH�����DW�������
398� 7RP�=HOOHU��Growth of Eco-Tourism Raises Concerns, n.y. times (Apr. 

12, 2009), KWWS���ZZZ�Q\WLPHV�FRP������������EXVLQHVV�JOREDO���LKW�JUHHQ���KWPO" 
pagewanted=all.

399 Williams, supra note 125. 
400 Id.
401 See supra Part III.B.

http://www.nytimes.com/2009/04/13/business/global/13iht-green13.html?pagewanted=all.
http://www.nytimes.com/2009/04/13/business/global/13iht-green13.html?pagewanted=all.
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7KLV�SURSRVHG�UHJLPH�FRXOG�EHQH¿W�IURP�WKH�DLG�RI�WKH�,$$72��
The IAATO has the infrastructure, standing, and reputation, to be very 
helpful in regulating Antarctic tourism. In fact, the IAATO could serve 
as the centerpiece for the regime, and replace the proposed ATOM. 
Given the IAATO’s commitment to safe and responsible private sector 
Antarctic tourism, they should advocate for the adoption of this regime. 
7KHLU� UROH�DV�DQ�RUJDQL]HU�RI�$QWDUFWLF� WRXU�RSHUDWRUV�PDNHV� WKHP�DQ�
ideal centerpiece of this regime, should they choose to take on that 
obligation, and become a much more powerful player on the Antarctic 
board, like SCAR or the CEP. Furthermore, the IAATO’s member vessels 
ZRXOG�EHQH¿W�IURP�WKH�SURSRVHG�UHJLPH�WKURXJK�PRUH�RUJDQL]DWLRQ�DQG�
FROODERUDWLRQ�ZLWK�LQWHUQDWLRQDO�RUJDQL]DWLRQV�DQG�JRYHUQPHQWV��

This proposed regime depends on the consent of the ATCPs. 
Their concerns that tour operators would be impartial to such a regime 
need not be a reason to reject this regime. The ATCPs can withhold tour 
RSHUDWRU�YLVLWDWLRQ�SULYLOHJHV�WR�VFLHQWL¿F�EDVHV��)XUWKHUPRUH��WKH�$7&3V�
can deny tour operators permits for entry into ASPAs or other protected 
areas. Thus, the ATCPs are in a powerful position as the gateway to 
the continent. By closing that gateway, Antarctic tour operators would 
be placed in a precarious position in such a dangerous and hostile 
land. Cooperation between the ATCPs and tour operators is a much 
PRUH�GHVLUDEOH�RXWFRPH�IRU�ERWK�SDUWLHV��)XUWKHUPRUH��RSHUDWRUV¶�VHOI�
interest in regulating their own industry means that the tour operators 
VKRXOG�KDYH�FRQ¿GHQFH�WKDW��VDQFWLRQV�RU�QRW��WKH\�ZLOO�FRPSO\�ZLWK�WKH�
Antarctic law in order to preserve Antarctic terrestrial wildlife for future 
visitors. 

/LNH� WRXU� RSHUDWRUV�� RWKHU� RUJDQL]DWLRQV� WKDW� SUR¿W� IURP�
Antarctic activity should pay some amount into the AWRF. Such 
RUJDQL]DWLRQV� ZRXOG� LQFOXGH� WKH� LFH�PDUDWKRQ� RUJDQL]HUV� DQG� 6SRUWV�
Illustrated. A small contribution to the fund could be a prerequisite to 
engaging in commercial Antarctic activities, and would be a sign of 
goodwill. Companies could advertise such acts as testimony of their 
HFR�IULHQGOLQHVV��DQG�WKH\�FRXOG�EH�NQRZQ�IRU� WKHLU�FRQWULEXWLRQV�DQG�
WKH�EHQH¿WV�RI�WKHLU�SUHVHQFH�LQ�$QWDUFWLFD��DV�RSSRVHG�WR�WKH�SUREOHPV�
associated with their presence there, such as littering a PowerBar 
wrapper. Enforcement of this regime for these companies will be similar 
to enforcement for tour operators: via withholding of access to bases, 
and denial of permits by the appropriate ATCPs.

With all of the money that the AWRF has generated, the goals 
of Article twelve of Annex VI to the Madrid Protocol can be greatly 
furthered, as voluntary donations will be supplemented by income 
from the tourist industry and other economic actors. The AWRF can 
reimburse parties for their environmental cleanup, consistent with 
Article twelve. Or, they could be used to restore parts of Antarctica that 
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QRERG\�KDV� WDNHQ� WKH� LQLWLDWLYH� WR� FOHDQ�� VXFK�DV� WKH�¿OWK\�0F0XUGR�
seabed. Finally, funds can be used to hire additional observers, who will 
work to preclude incidents that will harm the Antarctic environment and 
its occupants.

iii. Chilling pressure

A strong enforcement mechanism can come from NGOs, 
grassroots movements, and the media, as a result of these groups 
protesting, and pressuring for compliance. Major corporations, such as 
Sports Illustrated, may not need anything that the ATCPs could give them 
or take away, but negative media attention and protests could impact 
sales and investments.402 As demonstrated by Greenpeace’s vestibule 
trashing incident, pressure from NGOs can play a valuable part in policy 
enforcement. Further, drawing attention to actors who do not comply 
allows all other actors to take account of that actor’s behavior, which 
can later affect bargaining, negotiations, or other arrangements.

The ASOC and its associated groups will play a valuable role in 
launching media campaigns and forming popular movements to ensure 
that policy is enforced. Ultimately it is up to the people, through groups 
like these, to put pressure on other groups and governments who do not 
comply with the rules. Anyone who wants to get involved with protecting 
the Antarctic environment can join the ASOC.403 There is no obligation 
for NGOs to engage in these activities, but they do anyways. They 
HIIHFWLYHO\�FKLOO�KDUPIXO�DQG�QRQ�FRPSOLDQW�$QWDUFWLF�DFWLYLW\��%HFDXVH�
of their pressures, they play a valuable role in enforcing Antarctic law 
and in protecting the southern continent’s terrestrial wildlife. 

c. Reversing the Current Antarctic Zoning Regime

i. The nature of the proposed new regime

One of the largest problems in enforcement of Antarctic law 
is monitoring every human interaction with terrestrial wildlife. Even 
with an increased amount of observers and inspections, there will not be 
nearly enough eyes to watch ten percent of the Earth’s land surface area, 

402 There is no indication that Sports Illustrated caused any harm to the 
Antarctic environment or the wildlife there. They are solely an example of a major 
corporation with enough money to visit Antarctica privately, and resources to do what 
they want there.

403 Anybody can become involved. See ASOC Home Page, ASOC, http://
www.asoc.org��ODVW�YLVLWHG�0DU�������������SUHVHQWLQJ�D�VLJQ�XS�VKHHW�RQ�WKH�IURQW�SDJH�
RI�WKH�ZHEVLWH�ZKHUH�DQ\ERG\�FDQ�LQSXW�WKHLU�QDPH��(�PDLO�DGGUHVV��DQG�FRXQWU\�RI�
origin to become involved).

http://www.asoc.org
http://www.asoc.org
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and the surrounding ocean. However, this problem could be solved by a 
]RQLQJ�UHJLPH�ZKHUH�WKH�YDVW�PDMRULW\�RI�KXPDQ�DFWLYLW\�LV�FRQFHQWUDWHG�
into certain areas. Then observers could be more effectively spread into 
areas of high human concentration. For this reason, the ATCPs should 
UHYHUVH�WKH�FXUUHQW�]RQLQJ�UHJLPH�404 

The current regime is provided for in Annex V of the Madrid 
Protocol, and designates areas as ASPAs and ASMAs.405 While this 
regime is effective in protecting certain areas, it could be improved in 
an effort to further contain human activities to selected areas. Instead of 
the entire continent being open for access, except for certain designated 
protected areas, the ATCPs should designate the entire continent as 
protected, and deny access to it, except that it will only allow access in 
certain designated areas. ASPAs will be the highest protected areas, and 
will generally remain the same in the new regime as they are under the 
current regime. They will require a permit, granted only for the most 
compelling purposes, to enter, and will be governed and protected with 
the utmost international scrutiny.

The major regime shift comes from the introduction of a new 
type of area designation, Antarctic Protected Areas (APAs).406 All land 
in Antarctica that is not designated otherwise will be an APA by default. 
APAs will require a permit for entry; however, permit granting will be 
more liberal than it is in ASPAs.407 Unnecessary human activities or 
tourism will be mostly banned from APAs. The areas will be mostly 
XVHG� IRU� VFLHQWL¿F� SXUSRVHV� RU� WUDQVSRUWDWLRQ��(PHUJHQF\� DFFHVV�ZLOO�
still be allowed for all areas in the regime, although parties remain liable 
for damage costs associated with emergencies.

)LQDOO\�� DUHDV� PD\� EH� GHVLJQDWHG� DV�$QWDUFWLF� 1RQ�3URWHFWHG�
$UHDV� �$13$V��� DQRWKHU� W\SH� RI� ]RQH� QRYHO� WR� WKH� QHZ� UHJLPH�408 

404 See Tin, supra note 34, at 4 (advocating for “[m]ore holistic and strategic 
designations of a network of protected areas that can protect representative ecosystems 
and values of Antarctica.”). 

405 See supra Part IV.A.
406 Expanding the protected areas in Antarctica is not a novel concept. Some 

WKLUW\�HQYLURQPHQWDO�RUJDQL]DWLRQV�DGYRFDWH�IRU�FUHDWLQJ�D�SHULPHWHU�RI�SURWHFWHG�DUHDV�
around Antarctica. A chance to Save the Southern Ocean, n.y. times (Oct. 28, 2012), 
KWWS���ZZZ�Q\WLPHV�FRP������������RSLQLRQ�D�FKDQFH�WR�VDYH�WKH�VRXWKHUQ�RFHDQ�
KWPO"BU ��

407 The current procedure allows for parties to issue permits pursuant to 
relevant management plans. Annex V, supra note 264, art. 7. Where a party seeks a 
permit for entry into an ASPA not governed by a management plan, a permit may only 
EH�LVVXHG�IRU�³D�FRPSHOOLQJ�VFLHQWL¿F�SXUSRVH�ZKLFK�FDQQRW�EH�VHUYHG�HOVHZKHUH�DQG�
ZKLFK�ZLOO�QRW�MHRSDUGL]H�WKH�QDWXUDO�HFRORJLFDO�V\VWHP�LQ�WKDW�$UHD�´�Id. art. 7(2).

408 Designation as an ANPA does not mean that an area would not be 
protected—it will still be governed by all relevant Antarctic law. It will just not be 
held to the heightened standard reserved for ASPAs and APAs, as it will not require a 
permit to enter. It will be more akin to the current ASMA.

http://www.nytimes.com/2012/10/29/opinion/a-chance-to-save-the-southern-ocean.html?_r=0.
http://www.nytimes.com/2012/10/29/opinion/a-chance-to-save-the-southern-ocean.html?_r=0.
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$13$V�PXVW�EH�DI¿UPDWLYHO\�GHVLJQDWHG��RU�ZLOO�H[LVW�ZKHUH� WKHUH� LV�
substantial human activity at the time the new regime is put into place, 
DV�UHFRJQL]HG�E\�WKH�$7&3V�DW�WKH�DSSURSULDWH�$7&0��$13$V�ZLOO�EH�
the only place in the new regime where a permit is not required for 
entry. ANPAs will be the areas where observers are most common. This 
allows for a much smaller portion of Antarctica to be monitored for 
compliance with the ATS, and makes inspection much more practical. 

ASMAs can still play an important role in the new regime, as all 
areas will still require management plans to provide for their upkeep, 
management, and coordination of activities there. The difference under 
the new regime is that the only ASMAs that will not require a permit 
WR� HQWHU� ZLOO� EH� WKH�$13$V��$OO� RWKHU�$60$V� ZLOO� EH� DI¿UPDWLYHO\�
designated as ASPAs, or will be defaulted as APAs. Entry into either will 
require a permit. Concerns about restricting the freedom of movement 
are not as critical in Antarctica as they are in other regions of the globe, 
due to the continent’s unique nature, isolation, and lack of any human 
contact before the 1800s.

Humans in APAs and ASPAs can be held accountable for any 
mishaps there, as a record will exist of whom was granted a permit to 
enter those areas. Human presence will be contained, mostly, to ANPAs, 
and so enforcement of Antarctic law will be made much more feasible. 
Tourism especially will be restricted to ANPAs, and tourist presence 
elsewhere will not be allowed without a permit. If a permit is granted to 
D�WRXU�RSHUDWRU��WKH�$7&3V�ZLOO�KDYH�VXI¿FLHQW�WLPH��DQG�NQRZOHGJH�RI�
the permitted activity, to assign an observer to accompany the tour into 
the APA or ASPA. 

$QRWKHU� EHQH¿W� RI� WKH� QHZ� UHJLPH� LV� WKDW� WKH�PDMRULW\� RI� WKH�
HFR�IRRWSULQW�E\�KXPDQV�ZLOO�EH�FRQWDLQHG�WR�$13$V��7KLV�PHDQV�WKDW�
reactive restoration may be focused on and targeted to problems that are 
contained to those ANPAs. Moreover, this regime is consistent with the 
philosophy of preclusive restoration, as it contains problems to certain 
DUHDV��DQG�UHTXLUHV�FRQGLWLRQV�WR�HQWHU�RWKHU�DUHDV�JRYHUQHG�E\�VSHFL¿F�
management regimes, thus anticipating and preempting unregulated 
or uncontained behavior. Violations will thus be easier to monitor and 
remedy under the new regime. Increased precautionary measures can be 
XQGHUWDNHQ�LQ�$13$V��ZKHUH�D�UHFRJQL]HG�PDMRULW\�RI�KXPDQ�DFWLYLW\�
occurs, and can be monitored.

ANPAs could be harmful, as they are ultimately magnifying the 
human footprint in those areas where more people will be. But the fact 
WKDW�WKH�IRRWSULQW�LV�FRQWDLQHG�LV�EHQH¿FLDO��DV�LW�DOORZV�IRU�PRQLWRULQJ�
of violations that could lead to great damage. This monitoring will lead 
to compliance with the rules, and ultimately less violations. Although 
WKHUH� LV� LQFUHDVHG� WUDI¿F� LQ� $13$V�� WKH� KXPDQ� IRRWSULQW� ZLOO� EH�
smaller than it would be otherwise, due to the increased attention to 
preclusive restoration based policies. Further, any remedial efforts can 



Cold Feet: Addressing the Effect of Human Activity in Antarctica  
on Terrestrial Wildlife 219

be focused narrowly on ANPAs, instead of broadly across Antarctica, 
thus intensifying those efforts.

Another concern might be that with all of the observers 
concentrated on ANPAs, tour ships could secretly visit APAs and ASPAs 
and evade being monitored. Under that scenario, observation becomes 
MXVW� DV� GLI¿FXOW� DV� LW� LV� XQGHU� WKH� FXUUHQW� UHJLPH��+RZHYHU�� WKHUH� DUH�
two reasons why tour operators can be relied on not to violate the new 
regime. First, they could face the sanctions described above, such as 
¿QDQFLDO� SHQDOWLHV� WR� WKH�$:5)�� SUHVVXUH� IURP� RWKHU� WRXU� RSHUDWRUV�
and NGOs, observer placement on future tours, or denial of permits 
or licensing by their home state. Transgressing tour operators should 
QRW�KDYH�DEVROXWH�FRQ¿GHQFH�WKDW�WKH\�ZLOO�QRW�EH�FDXJKW�YLRODWLQJ�WKH�
]RQLQJ� UHJLPH�� DV� SHUVRQV� SHUPLWWHG� LQ� SURWHFWHG� DUHDV�� RU� REVHUYHUV�
there for other purposes, could signal attention to the violation.

Secondly, tour operators or private adventurers sneaking around 
XQGHU� WKH� QRVHV� RI� WKH� $7&3V� VKRXOG� WUHDG� ZHDULO\� EHFDXVH� QRQ�
compliance could mean that nobody is around to help them when they 
are in trouble. Yachting guidelines state that in emergencies, no rescue 
is guaranteed, and any help that can be relied on could take several 
days to arrive.409 Rescue resources are very limited around the Antarctic 
Peninsula, and in past emergencies, other vessels operating in the area, 
QRW�HPHUJHQF\�UHVSRQVH�WHDPV��KDYH�XVXDOO\�EHHQ�WKH�¿UVW�WR�UHVSRQG�410 
The IAATO provides for mutual contingency planning, where member 
vessels provide support to each other and private yachts.411

But according to the new regime, the vast majority of tour 
operators and other vessels, complying with Antarctic law, will only 
be operating in the ANPAs. Thus, if a tour ship is sneaking around 
somewhere it is not supposed to and an emergency happens, the nearest 
rescue vessel could not arrive for some time, and will learn of the 
violation. However, where tour operators comply with the new regime, 
other vessels will be more readily available to help, or the appropriate 
authorities will be aware of the tour operator’s permitted presence in 
an APA or ASPA, and can thus plan for emergency, or be prepared to 
help if the weather turns sour or other problems arise. Supplies are not 
available in Antarctica, commercially or from other operators.412 Private 
tour operators or yachters would thus be wise to comply with Antarctic 
law, lest they upset an Antarctic program whose supplies or help they 
may later necessitate.

409 Antarctic Yachting Guidelines, supra note 103, at 3.
410 Id. at 4.
411 Id.
412 Id. at 3. This includes even essential supplies, such as fuel and water. Id. 

Further, sailing is too dangerous in the Southern Ocean due to the chaotic wind always 
being either too strong, too weak, or in the wrong direction. Id.
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LL�� �$�KXUGOH�IRU�WKH�QHZ�UHJLPH��V\QWKHVL]LQJ�GHVLUHV� 
of tourists and wildlife

7KH� ODUJHVW� GLI¿FXOW\� LQ� LPSRVLQJ� WKH� QHZ� UHJLPH� ZRXOG� EH�
deciding how to classify certain breeding grounds and animal sanctuaries 
in order to accommodate tourists’ desires to have animal interaction. 
One way to do this would be to have platforms at the edge of the habitat, 
and have the platforms part of the ANPAs, but have the habitat as an 
$63$��7KLV�ZRXOG� KDYH� WKH� HIIHFW� RI�PDNLQJ� WKH� KDELWDWV� LQWR� ]RRV��
with no interaction, but an ability to observe the creatures. Few such 
IDFLOLWLHV�VKRXOG�EH�DOORZHG�LQ�WKH�QHZ�UHJLPH��DW�OHDVW�DW�¿UVW��LQ�OLJKW�
of the dangers of tourist and animal interaction noted above. This would 
allow time to study the new regime, and improve its implementation in 
future endeavors.

Another possibility would be to allow some animal habitats to 
be wholly placed within ANPAs, and give tourists the ability to interact 
with no more stringent regulations than the ATS or management 
plans impose already. These areas, as ANPAs, would be targets of 
increased observation, so compliance could be more readily ensured 
of tourists. This option should be considered and implemented slowly 
DQG�LQIUHTXHQWO\��WR�DOORZ�WLPH�WR�DVVHVV�WKH�FKDQJH��DQG�UHÀHFW�RQ�LWV�
application. But, allowing ANPAs to cover certain breeding grounds 
GRHV�KDYH�RQH�XQLTXH�EHQH¿W�� LW�DOORZV�WKH�DQLPDOV� WR�GHFLGH�ZKDW� LV�
best for them.

One study showed that Adélie Penguin populations in the West 
Antarctic Peninsula had greater breeding productivity where humans 
visited frequently, compared to sites visited less.413 Conversely, Gentoo 
penguins had more success in less visited sites than in more frequently 
visited sites.414 The study suggested that the lower breeding success 
at the Gentoo site could be, not a result of humans affecting breeding 
success, but a result of lower recruitment to that site, or less penguins 
returning where the colony is disturbed by people.415 Another study 
found that penguins prospecting for a breeding site were discouraged 
from settling at colonies with more human interference, and found 
Adélie penguins distributing themselves away from a local research 
station and its personnel’s disturbances.416

413 Lynch, supra note 191, at 497. However, the study is unsure whether 
this was the result of a penguin’s preference, or the humans scaring away penguin 
predators, such as skuas. Id. at 501. 

414 Id. at 497. 
415 Id. at 500.
416 Id. at 500. Another study, conducted at the heavily tourist visited Port 

Lockroy rookery, suggests that tourism does not affect Gentoo population change, 
with no difference in hatching success, chick mass or survival up to twenty days of 
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Perhaps it is best to let the penguins decide for themselves whether 
to allow tourists in their habitats. The studies indicate that there could 
be some preference for humans by penguins. However, the study had 
some uncertainties,417 and so any decision to include breeding grounds 
in an ANPA should be made carefully, and cautiously introduced. The 
plan should be implemented slowly, and to only a couple of colonies, at 
least initially, as it would be unfair otherwise to test the theory on many 
breeding colonies if it would just ultimately displace them. 

If serious harm or recruitment problems result from this plan, 
breeding colonies should be left out of ANPAs. However, if certain 
species of penguins or seals decided that they didn’t mind human visitors, 
their habitats could be included in the ANPAs. At that point, additional 
precautions would have to be taken so that the animals do not become 
reliant on the human visitors for food and protection. Furthermore, if 
animals did decide to relocate their breeding grounds to avoid humans, 
the ANPAs, and humans, should respect that choice, and not follow 
WKHP��$�UHJLPH�IRFXVHG�RQ�WKH�ZHOO�EHLQJ�RI�ZLOGOLIH�VKRXOG�UHÀHFW�WKH�
will of the animals, and this regime could do so.

d. Danger to Any Antarctic Regime: Preemption by Heat

Climate change is causing a large problem for Antarctic terrestrial 
wildlife, as discussed above. The ATS cannot adequately remedy that 
issue, and humans of the world have to remedy that problem under a 
different management regime. Hopefully climate change can be stopped, 
LI�QRW�IRU�WKH�EHQH¿W�RI�WKH�$QWDUFWLF�DQLPDOV��WKDQ�RXW�RI�WKH�VHOI�LQWHUHVW�
of humanity, to preserve themselves, and prevent the destruction of all 
ORZ�OD\LQJ�HQYLURQPHQWV�

Antarctica is a dynamic place, and there is evidence of it having 
previously been a forest or jungle, abundant with life.418 Antarctica is not 
a weak, fragile place. It is kind enough to warn humans of the problems 
to come if they don’t take action.419 No management regime can save the 
current wildlife that call it home, nor other wildlife around the globe, 
once Antarctica decides to melt. Hopefully human kind can prevent that 
melting, which will be the only way to preserve the Antarctic wildlife, 
and their own habitats, in the long run.

age between the Port Lockroy rookery and a rarely visited control group. N.D. Cobley 
& J.R. Shears, Breeding Performance of Gentoo Penguins (Pygoscelis Papua) at a 
Colony Exposed to High Levels of Human Disturbance, 21 polar Biology 355, 355 
(1999).

417 See Lynch, supra�QRWH������DW��������
418 Walker, supra note 1.
419 Walker, supra note 1.
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Vi. conclusion

By evaluating the ATS in terms of its ability to protect the 
living environment, some unique issues have arisen. This comment 
has described the issues that confront wildlife as a result of human 
contact. While the ATS has gone a long way to protecting the Antarctic 
environment, it could go farther. Preclusive restoration must remain the 
dominant theme underlying Antarctic policy. Furthermore, functional 
HQIRUFHPHQW�PHFKDQLVPV�PXVW�EH�XWLOL]HG� WR�HQVXUH�FRPSOLDQFH�ZLWK�
the current management regime. Observers can help to alert higher 
DXWKRULW\�WR�EUHDFKHV�RI�WKH�$76��DQG�FDQ�DFW�DV�D�IURQW�OLQH�UHPHG\�WR�
stop small problems before they avalanche into larger ones. The AWRF 
could be a powerful incentive for compliance, as well as a method to 
raise funds to remedy environmental damage, and hire more observers. 
Pressure from NGOs can also protect Antarctica and ensure compliance. 

To contain human activity and preserve the majority of the 
FRQWLQHQW�� WKLV� FRPPHQW� VHHNV� WR� UHYHUVH� WKH� FXUUHQW� ]RQLQJ� UHJLPH�
by creating two new designated areas: APAs, which will be somewhat 
like the current ASPAs, and ANPAs, which will be the basic unit where 
most human activity will be contained. Antarctica is neither weak nor 
fragile, but is a dynamic beast, kind enough to warn humanity that it will 
thrive in the cold, or in warmer weather as it has before.420 Antarctica 
ZLOO� EH�¿QH� HLWKHU�ZD\�� DOWKRXJK� LWV� LQKDELWDQWV�PD\�QRW� VXUYLYH� WKDW�
transformation. Unfortunately, the same cannot be said for the rest of 
Earth—geomorphic or living. The ATS can do much to help animals in 
their direct and indirect interactions with mankind, but it can do nothing 
to remedy climate change. It is up to Earth’s people as a whole to create 
a solution, apart from the ATS, to stop Antarctica’s melting. Man must 
act cautiously to avoid the irreparable and irreversible.421 Antarctica is a 
sleeping dog that we might not want to wake up. 

420 Kimball, supra note 65 (stating that Antarctica may be the Earth’s early 
warning system).

421 Cousteau & Charrier, supra note 8.
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Brittany J. mouzouraKis*

i. introduction

“ Many of those who ridicule the idea of animal 
rights believe in anticruelty laws, and they 
might well support efforts to ensure that those 
laws are actually enforced.” 1 

To an outsider looking in, it may appear that all animal advocacy 
RUJDQL]DWLRQV2 litigating animal law issues hold the overall goal of 
achieving better living conditions for animals—and to some extent, this 
is true. Disagreement over the proper goal of animal activism, however, 
has split the movement into two factions.3 One camp is comprised of 
DQLPDO�ZHOIDULVWV²WKRVH�ZKR�VHHN�WR�PLQLPL]H�WKH�QHHGOHVV�VXIIHULQJ�
of animals, but who ultimately sanction the use of animals for human 
use.4 The other camp includes the animal rightists—those who seek to 

�� J.D. Candidate, the Pennsylvania State University, the Dickinson School 
of Law, 2014; B.S.B.A., International Business, Central Michigan University, 
2011. I would like to thank my family and friends for supporting me throughout the 
SURFHVV�RI�ZULWLQJ�WKLV�$UWLFOH��,�ZRXOG�DOVR�OLNH�WR�WKDQN�3URIHVVRU�'DYLG�%ODQNIHLQ�
Tabachnick for encouraging me to channel my passion for animal issues into animal 
legal scholarship, and for providing invaluable guidance to me throughout the process 
of writing this Article.

1 Cass R. Sunstein, Introduction: What Are Animal Rights?, in animal 
rights: Current deBates and new direCtions 3, 7 (Cass R. Sunstein & Martha C. 
Nussbaum eds., Oxford Univ. Press 2004) (indented for emphasis).

2� 7KH�DXWKRU�XVHV�WKH�SKUDVH�³DQLPDO�DGYRFDF\�RUJDQL]DWLRQ�V�´�WKURXJKRXW�
WKLV�$UWLFOH�WR�UHIHU�WR�ERWK�DQLPDO�ULJKWV�RUJDQL]DWLRQV�DQG�DQLPDO�ZHOIDUH�RUJDQL]DWLRQV��
7KH�GLIIHUHQFH�EHWZHHQ�WKHVH�WZR�W\SHV�RI�DQLPDO�DGYRFDF\�RUJDQL]DWLRQV�LV�FHQWUDO�
to this Article.

3 See Doris Lin, Animal Rights v. Animal Welfare, aBout.Com, http://
animalrights.about.com/od/animalrights101/a/RightsvWelfare.htm (last visited Oct. 
22, 2013). 

4 See gary l. FranCione, animals, property, and the law 7 (Temple Univ. 
Press 1995). The Humane Methods of Livestock Slaughter Act illustrates the animal 
welfarist perspective because it requires slaughterhouses to use humane slaughter 
methods to prevent needless suffering of the animals by requiring slaughter houses to 
use humane slaughter methods. See Humane Methods of Livestock Slaughter Act, 7 
U.S.C. § 1902 (2006). 

About.com
http://animalrights.about.com/od/animalrights101/a/RightsvWelfare.htm
http://animalrights.about.com/od/animalrights101/a/RightsvWelfare.htm
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H[SDQG�IXOO�OHJDO�ULJKWV�WR�DQLPDOV�DQG�¿QG�LW�XQDFFHSWDEOH�IRU�KXPDQV�WR�
use animals like property.5 These two viewpoints in the animal activist 
movement engender practical differences in the way in which these 
RUJDQL]DWLRQV�OLWLJDWH�DQLPDO�ODZ�LVVXHV�LQ�IHGHUDO�FRXUW�6

In the past two decades, the federal courts in the United States 
have seen a surge in animal law cases,7 with the majority of these cases 
employing litigation strategies tailored to achieving animal welfare 
goals.8�%XW�TXLWH�UHFHQWO\��KRZHYHU��DQLPDO�DGYRFDF\�RUJDQL]DWLRQV�KDYH�
brought legal challenges seeking to achieve the loftier goal of animal 
rights.9�7KLV�$UWLFOH�H[SORUHV�WKH�PRVW�UHFHQW�DQLPDO�ULJKWV�EDVHG�FDVH�
to see what lessons future animal litigants10 can learn from bringing 
constitutional challenges on behalf of animals. 

In the case of Tilikum ex rel. People for the Ethical Treatment of 
Animals, Inc. v. Sea World Parks & Entertainment, a U.S. federal court, 
IRU� WKH�¿UVW� WLPH� LQ�$PHULFDQ�KLVWRU\�11 was presented with the novel 
issue of whether the Thirteenth Amendment to the U.S. Constitution12 
DIIRUGV� SURWHFWLRQ� WR� QRQ�KXPDQV�13 People for the Ethical Treatment 
of Animals (PETA), acting as next friends14�WR�¿YH�RUFDV�DW�6HDZRUOG�� 
 
 

5 FranCione, supra�QRWH����DW������
6� 7KH� DXWKRU� UHFRJQL]HV� WKDW� LW� LV� HQWLUHO\� SRVVLEOH� IRU� DQLPDO� ULJKWLVW�

RUJDQL]DWLRQV�WR�XWLOL]H�DQLPDO�ZHOIDUH�EDVHG�VWUDWHJLHV²LQGHHG��WKDW�LV�WKH�XOWLPDWH�
recommendation of this Article. For purposes of this Article, though, the author 
operates under the assumption that the driving force behind choosing which legal 
EDWWOHV�WR�ZDJH�LV�DQ�RUJDQL]DWLRQV¶�SDUWLFXODU�LGHQWL¿FDWLRQ�ZLWK�HLWKHU�DQLPDO�ZHOIDUH�
or animal rights.

7 See generally Animal Legal & Historical Center, miCh. state uniV. Coll. 
oF law, http://animallaw.info/#cases (chronicling all animal law cases) (last visited 
Oct. 22, 2013). 

8 Ruth Payne, Animal Welfare, Animal Rights, and the Path to Social Reform: 
One Movement’s Struggle for Coherency in the Quest for Change, 9 Va. J. soC. pol’y 
& l.���������������������

9 See, e.g., Cetacean Cmty. v. Bush, 386 F.3d 1169 (9th Cir. 2004); Tilikum 
ex rel. People for the Ethical Treatment of Animals, Inc. v. Sea World Parks & Entm’t, 
842 F. Supp. 2d 1259 (S.D. Cal. 2012).

10 The Author uses the phrase “animal litigants” throughout the Article to 
UHIHU�WR�OLWLJDQWV�IURP�ERWK�DQLPDO�ZHOIDUH�DQG�DQLPDO�ULJKWV�RUJDQL]DWLRQV�

11 Jennifer O’Connor, The Case Forever Known as Tilikum v. SeaWorld, the 
peta Files (Feb. 9, 2012), KWWS���ZZZ�SHWD�RUJ�E�WKHSHWD¿OHV�DUFKLYH������������
WKH�FDVH�IRUHYHU�NQRZQ�DV�WLOLNXP�Y�VHDZRUOG�DVS[.

12 u.s. Const. amend. XIII, § 1.
13� -RDQQD�=HOPDQ��PETA’s SeaWorld Slavery Case Dismissed by Judge, the 

huFFington post (Feb. 9, 2012, 4:33 PM), KWWS���ZZZ�KXI¿QJWRQSRVW�FRP������������
SHWD�VHDZRUOG�VODYHU\�BQB��������KWPO.

14 Fed. r. CiV. p. 17(c)(2) Next friend standing allows a third party to sue on 
behalf of the interests of the real party in interest. See id. 17(a)(1); infra Part III.A.3. 

http://animallaw.info
http://www.peta.org/b/thepetafiles/archive/2012/02/09/the-case-forever-known-as-tilikum-v-seaworld.aspx
http://www.peta.org/b/thepetafiles/archive/2012/02/09/the-case-forever-known-as-tilikum-v-seaworld.aspx
http://www.huffingtonpost.com/2012/02/09/peta-seaworld-slavery-_n_1265014.html
http://www.huffingtonpost.com/2012/02/09/peta-seaworld-slavery-_n_1265014.html
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brought this lawsuit on behalf of the orcas.15 Because PETA sued as next 
IULHQGV��RQO\�WKH�¿YH�RUFDV��QRW�3(7$��ZHUH�WKH�DFWXDO�SODLQWLIIV�LQ�WKH�
case.16 The plaintiffs were Tilikum, Katina, Corky, Kasatka, and Ulises—
¿YH�ZLOG�ERUQ�RUFDV�WKDW�ZHUH�FDXJKW�LQ�WKH�ZLOG�DQG�QRZ�SHUIRUP�DW�
SeaWorld’s Shamu Stadium.17 In their complaint, the orcas argued that 
SeaWorld violated their Thirteenth Amendment right to be free from 
slavery and involuntary servitude, and sought to enjoin SeaWorld from 
continuing to hold them captive.18 Given the basis of their underlying 
claim, the orcas’ chance at freedom hinged upon whether the court would 
H[WHQG�7KLUWHHQWK�$PHQGPHQW�FRQVWXWLRQDO�SURWHFWLRQ�WR�QRQ�KXPDQV�19 

There is no question that extending Thirteenth Amendment 
constitutional protection to animals would require a complete reworking 
of American society as household, exhibition, and farm animals would 
QR�ORQJHU�EH�FKDUDFWHUL]HG�DV�SURSHUW\�IRU�KXPDQV�WR�RZQ�DQG�XVH�20 As 
such, the commonplace practices of using animals for food, clothing, 
DQG�VFLHQWL¿F�UHVHDUFK�ZRXOG�EH�XQFRQVWLWXWLRQDO�21 As one can imagine, 
the societal implications and controversial nature of the Tilikum case 
attracted national media attention and brought animal rights issues to 
the forefront of the American public.22 

15 Plaintiff’s Complaint for Declaratory and Injunctive Relief at 1, Tilikum 
ex rel. People for the Ethical Treatment of Animals, Inc. v. Sea World Parks & Entm’t, 
���� )�� 6XSS�� �G� ����� �6�'�� &DO�� ������ �1R�� ���FY������� -0�:0&�� >KHUHLQDIWHU�
Complaint]. These orcas live in concrete tanks approximately 86 feet by 51 feet, which 
LV�FRPSDUDEOH�WR�D�VL[�IRRW�WDOO�PDQ�OLYLQJ�KLV�HQWLUH�OLIH�ZLWKLQ�WKH�FRQ¿QHV�RI�RQH�VLGH�
of a volleyball court. Id. at 7. 

16 See id.
17 Id. at 1. 
18 Id.�DW��������
19 See id.�DW��������
20 See FranCione, supra note 4, at 27-28 (“The fact that we allocate property 

rights in animals means that we do not value animals in themselves … .”). See also 
Sentell v. New Orleans & C.R. Co., 166 U.S. 698, 701 (1897) (holding that domestic 
animals are perfect property and wild animals are property upon capture).

21 An Interview with Professor Gary L. Francione on the State of the U.S. 
Animal Rights Movement, Friends oF animals (2002), http://friendsofanimals.
RUJ�SURJUDPV�DQLPDO�ULJKWV�LVVXHV�LGHDV�JDU\�O�IUDQFLRQH�VWDWH�XV�DQLPDO�ULJKWV�
movement (“If, however, we did accord animals this one right not to be treated as 
property, we would be committed to abolishing and not merely regulating animal 
exploitation because our uses of animals for food, experiments, product testing, 
entertainment, and clothing all assume that animals are nothing but property.”).

22 See, e.g., PETA’s Killer Whale ‘Enslavement’ Lawsuit Goes to Court, 
Cnn (Feb. 6, 2012, 4:04 AM), KWWS���ZZZ�FQQ�FRP������������MXVWLFH�NLOOHU�ZKDOH�
lawsuit/index.html; PETA: SeaWorld Keeps Orcas in “Slavery”, CBs news (Oct. 26, 
2011, 12:27 AM), KWWS���ZZZ�FEVQHZV�FRP���������B�������������SHWD�VHDZRUOG�
NHHSV�RUFDV�LQ�VODYHU\�

http://friendsofanimals.org/programs/animal-rights/issues-ideas/gary
http://friendsofanimals.org/programs/animal-rights/issues-ideas/gary
http://www.cnn.com/2012/02/06/justice/killer-whale-lawsuit/index.html
http://www.cnn.com/2012/02/06/justice/killer-whale-lawsuit/index.html
http://www.cbsnews.com/8301-201_162-20125621/peta
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As expected, the potential societal implications of extending 
WKH� 7KLUWHHQWK�$PHQGPHQW� WR� QRQ�KXPDQV� GLG� QRW� FRPH� WR� IUXLWLRQ��
as the Tilikum� FRXUW�¿UPO\� VKXW� WKH� GRRU� WR� WKLV� QRYHO� OHJDO� WKHRU\�23 
Although the Tilikum litigation strategy was largely unsuccessful, this 
Article focuses on what lessons future animal litigants can learn from 
this case, and ultimately recommends that the Tilikum case serves as a 
FOHDU�VLJQDO�WKDW�DQLPDO�OLWLJDQWV�VKRXOG�QRW�GHSDUW�IURP�DQLPDO�ZHOIDUH�
based litigation strategies.24 Nevertheless, this Article simultaneously 
appreciates the intellectually enriching line of dispute surrounding the 
expansion of legal rights to animals and its theoretical possibility given 
WKH�KLVWRULFDO�H[SDQVLRQ�RI�ULJKWV�WR�RWKHU�QRQ�KXPDQ�HQWLWLHV��VXFK�DV�
corporations.25 

Part I of this Note begins with a discussion of the factual 
background of the Tilikum case, the historical background of the 
animal advocacy movement, and the fundamental components of 
DQLPDO�ZHOIDUH�EDVHG� OLWLJDWLRQ�� 3DUW� ,,� WKHQ� DQDO\]HV� 3(7$¶V� DQLPDO�
ULJKWV�EDVHG� OLWLJDWLRQ� VWUDWHJ\� DQG� KLJKOLJKWV� KRZ� LW� GHSDUWHG� IURP�
WKH� WUDGLWLRQDO� DQLPDO� ZHOIDUH�EDVHG� OLWLJDWLRQ� PRGHO�� 3DUW� ,,,� ZLOO�
WKHQ� H[DPLQH� WKH� DQLPDO� ZHOIDUH�EDVHG� OLWLJDWLRQ� VWUDWHJ\� WKDW� ZDV�
also available to PETA, weighing the advantages and disadvantages 
of each litigation strategy, and ultimately recommending that animal 
OLWLJDQWV�SXUVXH�DQLPDO�ZHOIDUH�EDVHG�OLWLJDWLRQ�VWUDWHJLHV��)LQDOO\��3DUW�
IV of this Article will explore the theoretical possibility of expanding 
legal rights to animals, especially in light of recent U.S. Supreme Court 
MXULVSUXGHQFH�H[WHQGLQJ�FRQVWLWXWLRQDO�SURWHFWLRQV�WR�RWKHU�QRQ�KXPDQV��
such as corporations.26

23 See Tilikum ex rel. People for the Ethical Treatment of Animals, Inc. v. 
Sea World Parks & Entm’t, 842 F. Supp. 2d 1259, 1263 (S.D. Cal. 2012) (“[T]he 
Thirteenth Amendment, its historical context, and judicial interpretations … does not 
DIIRUG�3ODLQWLIIV�DQ\�UHOLHI�DV�QRQ�KXPDQV�´��

24 See Animal Legal Def. Fund v. Glickman, 204 F.3d 229 (D.C. Cir. 2000), 
IRU�DQ�H[DPSOH�RI�D�³VXFFHVVIXO´�FDVH�XVLQJ�DQ�DQLPDO�ZHOIDUH�EDVHG�OLWLJDWLRQ�VWUDWHJ\�

25 See, e.g, &LWL]HQV�8QLWHG�Y��)HG��(OHFWLRQ�&RPP¶Q������8�6�� ����� �����
(2010) (extending free speech rights to corporations). 

26 Id.
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ii.  diVing in: a Background of animal rights  
and animal welfare 

a. The Star of the Case: An Orca Named Tilikum

Tilikum27 is famously known for his role as lead orca in SeaWorld 
Orlando’s iconic show, “One Ocean.”28 For roughly $75 per ticket, 
Tilikum entertains park patrons with tricks and splashes water onto 
WKRVH�SDWURQV�OXFN\�HQRXJK�WR�¿QG�VHDWV�LQ�WKH�FRYHWHG�³VRDN�]RQH�´29 
But behind the spectacle of being a trick whale is an orca with a past 
¿OOHG�ZLWK�IUXVWUDWLRQ�DQG�YLROHQFH�30 

Tilikum’s story began in November 1983 when he was captured 
off the coast of Iceland at the age of two years.31 He was then sold 
WR�6HDODQG�RI�WKH�3DFL¿F�LQ�������ZKHUH�7LOLNXP�SHUIRUPHG�IRU�VHYHQ�
years.32�,Q�������KRZHYHU��7LOLNXP¶V�FDUHHU�ZLWK�6HDODQG�RI�WKH�3DFL¿F�
ended abruptly when he killed a trainer.33 As a result of the killing and 
WKH� PHGLD� FRQWURYHUV\� WKDW� HQVXHG�� 6HDODQG� RI� WKH� 3DFL¿F� RI¿FLDOO\�
closed its doors to the public in 1992 and sold Tilikum to SeaWorld.34 

In 1999, Tilikum’s violent behavior resurfaced and stirred media 
attention when reports linked35 him to the death of a man who stayed 
after park hours and strayed into Tilikum’s holding tank.36 Unfortunately 
for SeaWorld, this was not the last attack from Tilikum. In 2010, 
7LOLNXP�EHFDPH�LQIDPRXV�ZKHQ�KH�FDXVHG�WKH�KLJKO\�SXEOLFL]HG�GHDWK�

27 Tilikum is the largest killer whale in captivity, weighing 12,500 pounds 
and measuring over 22 feet in length. Martin Evans, The Story Behind Tilikum the 
Killer Whale, the telegraph (Feb. 26, 2010, 9:41 AM), http://www.telegraph.co.uk/
QHZV�ZRUOGQHZV�QRUWKDPHULFD�XVD���������7KH�VWRU\�EHKLQG�7LOLNXP�WKH�NLOOHU�
whale.html.

28 seaworld, KWWS���VHDZRUOGSDUNV�FRP�HQ�VHDZRUOG�RUODQGR�$WWUDFWLRQV�
Shows/One�2FHDQ (last visited Oct. 22, 2013).

29 Id. 
30 See Complaint, supra note 14, at 5. 
31 Id. at 7. 
32 Id.
33 See Jeffrey Kluger, Killer-Whale Tragedy: What Made Tilikum Snap, time 

(Feb. 26, 2010), http://www.time.com/time/health/article/0,8599,1968249,00.html 
(noting that Tilikum, along with two other whales, cause a trainer to drown during a 
peformance).

34 See Complaint, supra note 14, at 7 (noting that SeaWorld purchased 
7LOLNXP�IURP�6HDODQG�RI�WKH�3DFL¿F�LQ��������see also Evans, supra note 26 (“Sealand 
RI�WKH�3DFL¿F�FORVHG�GRZQ�RSHUDWLRQV�VKRUWO\�DIWHU�WKH�LQFLGHQW�´��

35 See Evans, supra note 26 (reporting that it is unclear whether the man 
jumped into the tank or Tilikum pulled him in).

36 Kluger, supra note 32 (reporting that the WUDLQHUV�ZHUH�KRUUL¿HG�WKH�QH[W�
morning when they found Tilikum swimming around his tank with the man’s dead 
body on his back).

http://www.telegraph.co.uk/news/worldnews/northamerica/usa/7322889/The-story-behind-Tilikum-the-killer-whale.html
http://www.telegraph.co.uk/news/worldnews/northamerica/usa/7322889/The-story-behind-Tilikum-the-killer-whale.html
http://www.telegraph.co.uk/news/worldnews/northamerica/usa/7322889/The-story-behind-Tilikum-the-killer-whale.html
http://seaworldparks.com/en/seaworld-orlando/Attractions/Shows/One
http://seaworldparks.com/en/seaworld-orlando/Attractions/Shows/One
http://www.time.com
00.html
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of a female trainer at SeaWorld Orlando.37 After this incident, Tilikum 
VSHQW����PRQWKV�LQ�FRQ¿QHPHQW�GXULQJ�ZKLFK�WLPH�KH�GLG�QRW�SHUIRUP�
any shows.38

In October 2011, Tilikum became the center of an entirely new 
type of controversy. Acting as the “next friends”39 of Tilikum and four 
other orcas,40�3(7$�¿OHG�D�FRPSODLQW�LQ�WKH�8�6��'LVWULFW�&RXUW�IRU�WKH�
Southern District of California alleging SeaWorld violated the orcas’ 
Thirteenth Amendment41 right to be free from slavery and involuntary 
servitude.42 By acting as next friends, PETA sought to structure the 
lawsuit in such a way that the orcas were attempting to sue in their own 
legal right.43

The gravamen of the orcas’ complaint alleged that being forced 
to live in captivity caused them to manifest unnatural psychological and 
physical ailments.44�6SHFL¿FDOO\��WKH�FRPSODLQW�DOOHJHG�WKDW�FDSWLYH�RUFDV�
develop aggressive behavior45 because it is highly unnatural to force 
orcas to live with other orcas that are outside of their natural, assigned 
pod.46 Moreover, the complaint noted that as a result of the stress of 
OLYLQJ�LQ�FDSWLYLW\��RUFDV�OLYH�VLJQL¿FDQWO\�VKRUWHU�OLYHV�LQ�FDSWLYLW\�WKDQ�
they do when living in the wild.47 As such, the orcas sought an injunction 

37 See Kluger, supra note 32 (reporting that Tilikum jumped out of the water 
and grabbed the trainer’s ponytail and drowned her to death).

38 See Jason Garcia, Killer Whale Responsible for Trainer’s February 
2010 Death Returns to SeaWorld Shows on Wednesday, orlando sentinel (Mar. 29, 
2011), available at KWWS���DUWLFOHV�RUODQGRVHQWLQHO�FRP������������QHZV�RV�VHDZRUOG�
WLOLNXP���������B�BWLOLNXP�NLOOHU�ZKDOH�WUDLQHUV�GDZQ�EUDQFKHDX.

39 Fed. r. CiV. p. 17(c)(2). “Next friend” standing is derived from Rule 17(c)
(2) of the Federal Rules of Civil Procedure. Id. Next friend standing allows a third 
party to sue on behalf of the interests of the real party in interest. See id. 17(a)(1); see 
also discussion infra Part III.A.3. 

40 Complaint, supra�QRWH�����DW����7KH�¿YH�RUFDV� LQFOXGH�7LOLNXP��.DWLQD��
Corky, Kasatka, and Ulises. Id. 

41 u.s. Const. amend. XIII, § 1 (“Neither slavery nor involuntary servitude…
shall exist within the United States.”). 

42 See Complaint, supra note 14, at 1. 
43 Id. 
44 Id. at 5. 
45 See Chris York, SeaWorld Killer Whale Nakai ‘Loses Chunk of Flesh’ 

After Performance, huFFington post (Oct. 1, 2012), KWWS���ZZZ�KXI¿QJWRQSRVW�FR�XN� 
�����������VHDZRUOG�NLOOHU�ZKDOH�QDNDL�ORVHV�PDVVLYH�FKXQN�FKLQBQB��������KWPO 
�UHSRUWLQJ�WKDW�WZR�RUFDV�JRW�LQWR�D�¿JKW�GXULQJ�D�SHUIRUPDQFH�DQG�RQH�RUFD�ZDV�ELWWHQ�
so badly that his jaw bone was exposed; aggression of this kind between orca whales 
is not common in the wild). 

46 See id. at 6. These pods coordinate hunting together and are integral for the 
animal’s social development. Id. at 4. 

47 See Complaint, supra note 14, at 5. On average, both male and female 
captive orcas live 8.5 years in captivity; in comparison, male orcas can live up to 60 
years and female orcas can live up to 90 years in the wild. Id. 

http://articles.orlandosentinel.com/2011-03-29/news/os
http://www.huffingtonpost.co.uk/2012/10/01/seaworld-killer-whale-nakai-loses-massive-chunk-chin_n_1929033.html
http://www.huffingtonpost.co.uk/2012/10/01/seaworld-killer-whale-nakai-loses-massive-chunk-chin_n_1929033.html
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to enjoin SeaWorld from keeping them captive and from forcing them to 
perform.48 The orcas also requested that the court appoint a guardian to 
facilitate their eventual release from SeaWorld.49 

The Tilikum case captured national media attention, as this 
ZDV�WKH�¿UVW�WLPH�D�IHGHUDO�MXGJH�KDG�EHHQ�DVNHG�WR�GHWHUPLQH�ZKHWKHU�
WKH� 7KLUWHHQWK� $PHQGPHQW� SURWHFWV� QRQ�KXPDQV� IURP� VODYHU\� DQG�
involuntary servitude.50 As discussed later in Part III of this Article, 
PETA’s litigation strategy departed from traditional strategies that 
DQLPDO� DGYRFDF\� RUJDQL]DWLRQV� XVH� WR� OLWLJDWH� DQLPDO� LVVXHV�� 3(7$¶V�
departure from the traditional model is likely attributable to its staunch 
commitment to achieving animal rights objectives, as opposed to purely 
animal welfare objectives. To understand how these two perspectives can 
shape litigation strategy, the history of the animal advocacy movement 
PXVW�EH�GLVFXVVHG�EULHÀ\��

b. A Brief History of the Animal Advocacy Movement

$PHULFDQV� ¿UVW� EHJDQ� WR� H[SUHVV� FRQFHUQ� IRU� WKH� WUHDWPHQW�
of animals in the late 19th century,51 when prominent animal welfare 
RUJDQL]DWLRQV� VXFK� DV� WKH� $PHULFDQ� 6RFLHW\� IRU� WKH� 3UHYHQWLRQ� RI�
&UXHOW\�WR�$QLPDOV�¿UVW�RUJDQL]HG�52 Concern for preventing cruelty and 
unnecessary pain to animals continued throughout the 20th century,53 
eventually leading to a landmark victory for animal welfare activists: the 
passage of the Animal Welfare Act in 1966.54 The Animal Welfare Act 
(“AWA”) regulates the treatment of and provides minimum standards 
for animals in research, exhibition, and transport.55

The passage of the AWA was a momentous victory, but some 
LQGLYLGXDOV� LQ� WKH� PRYHPHQW� UHPDLQHG� XQVDWLV¿HG�� 0DQ\� RI� WKHVH�
LQGLYLGXDOV� ZHUH� LQÀXHQFHG� E\� 3HWHU� 6LQJHU¶V� LPPHQVHO\� SRSXODU�
book, Animal Liberation.56 This book served as a catalyst for change 
in the animal advocacy movement, steering many activists from animal 
 

48 See id. at 20. 
49 See id. 
50 See =HOPDQ��supra note 12.
51 See harold d. guither, animal rights: history and sCope oF a radiCal 

soCial moVement 4 (S. Ill. Univ. Press 1998). 
52 See About the ASPCA, ASPCA.org, http://www.aspca.org/About�8V (last 

visited Nov. 10, 2012) (noting that the ASPCA was founded in 1866). 
53 guither, supra note 50, at 4.
54 Id. at 82; see also Animal Welfare Act, 7 U.S.C.§ 2131 et seq. (2006). 
55  7 U.S.C.§ 2131 (2006). 
56 peter singer, animal liBeration (New York Review 1975).

ASPCA.org
http://www.aspca.org/About
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ZHOIDUH�WR�DQLPDO�ULJKWV�REMHFWLYHV�LQ�WKH�PLG�����V�57 Instead of animal 
DGYRFDF\� RUJDQL]DWLRQV� SRROLQJ� UHVRXUFHV� WR� DGYDQFH� DQLPDO� FDXVHV��
QHZ�RUJDQL]DWLRQV��OLNH�3(7$�58 formed strong animal rights objectives. 

Beginning in the 1980s, legal scholarship in the area of animal 
ODZ�EHJDQ� WR�ÀRXULVK�59�*DU\�)UDQFLRQH�ZDV�RQH�RI� WKH�¿UVW� VFKRODUV�
in the area of animal rights and law, and he argued that “[a]nimal 
welfare … is the view that it is morally acceptable, at least under some 
circumstances, to kill animals or subject them to suffering as long as 
precautions are taken to ensure that the animal is treated as ‘humanely’ 
as possible.”60 Francione further argued that humans should move away 
IURP� NHHSLQJ� DQLPDOV� FRQ¿QHG� WR� WKHLU� SURSHUW\� VWDWXV� DQG� WRZDUGV�
extending full legal rights to animals.61 Thus, the rift between animal 
rights and animal welfare was born. 

This divide between animal welfare and animal rights shapes 
WKH�ZD\�DQLPDO�DGYRFDF\�RUJDQL]DWLRQV�OLWLJDWH�DQLPDO�LVVXHV��3(7$¶V�
innovative strategy in the Tilikum case serves as a clear model for 
VWXG\LQJ�DQLPDO�ULJKWV�EDVHG�OLWLJDWLRQ�VWUDWHJLHV�LQ�IHGHUDO�FRXUW��%XW�WR�
understand why PETA’s litigation strategy was innovative, this Article 
ZLOO� ¿UVW� SURYLGH� EDFNJURXQG� LQIRUPDWLRQ� RQ� WKH� YDULRXV� SLHFHV� RI�
DQLPDO�ZHOIDUH�EDVHG� OLWLJDWLRQ� WR�SURYLGH�D�JOLPSVH� LQWR�KRZ�DQLPDO�
law cases are traditionally litigated. 

c. The Traditional Animal Welfare-Based Model

It is important to note that animals are considered property, and 
as such, they are afforded no legal rights in American society.62 Although 
there have been a few unique instances in which animals have sued in 
their own name and right,63 the majority of litigation surrounding the 
DQLPDO� DGYRFDF\�PRYHPHQW� LQYROYHV� DQLPDO� DGYRFDF\� RUJDQL]DWLRQV� 
 

57 See Peter Singer – Biography, the eur. graduate sCh., http://www.egs.
HGX�IDFXOW\�SHWHU�VLQJHU�ELRJUDSK\/ (last visited Nov. 10, 2012). 

58 See guither, supra note 50, at 48 (stating that PETA was founded in 
1980). 

59 See Joyce Tischler, A Brief History of Animal Law, Part II (1985-2011), 
5 stan. J. animal l. & pol’y�������������������QDUUDWLQJ�WKH�KLVWRU\�RI�DQLPDO�ODZ���

60 FranCione, supra note 4, at 6.
61 Id. at 7 (stating that the animal rights approach “requires that we see 

animals not merely as a means to ends but as beings with value” by “extending rights 
to animals”). 

62 See Sentell v. New Orleans & C.R. Co., 166 U.S. 698, 701 (1897) (holding 
that domestic animals are perfect property and wild animals are property upon capture). 

63 See, e.g., Palila v. Haw. Dep’t. of Land & Natural Res., 852 F.2d 1106, 
1107 (9th Cir. 1988) (explaining in dicta that “the [Palila, a type of bird,] … has legal 
status and wings its way into federal court as a plaintiff in its own right”).

http://www.egs.edu/faculty/peter-singer/biography
http://www.egs.edu/faculty/peter-singer/biography
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suing to enforce animal protective statutes that enhance the welfare of 
animals.64�*HQHUDOO\�� WKHVH� ODZVXLWV�DUH�EURXJKW�XQGHU� WKH�FLWL]HQ�VXLW�
provision of the Endangered Species Act65 or under the AWA through 
Section 702 of the Administrative Procedure Act.66 

i. The Animal Welfare Act

$QLPDO� DGYRFDF\� RUJDQL]DWLRQV� KDYH� VLJQL¿FDQWO\� LPSURYHG�
the lives of many animals by successfully lobbying Congress to enact 
various animal welfare statutes.67 Most importantly, the passage of 
the AWA,68 which mandates various regulations to improve the living 
FRQGLWLRQV�RI�FDSWLYH�DQLPDOV��KDV�EHHQ�D�VLJQL¿FDQW�YLFWRU\�IRU�DQLPDO�
welfarists.69 Congress enacted the AWA “to insure that animals intended 
for use in research facilities or for exhibition purposes or for use as 
pets are provided humane care and treatment.”70 The statute tasks 
the Secretary of the U.S. Department of Agriculture (USDA) with 
promulgating rules, regulations, and orders necessary to carry out the 
provisions of the AWA.71 

The regulations promulgated under the AWA that are most 
relevant to this Article are those regulations that deal with humane 
living conditions for exhibition animals. Animals72 in captivity must be 
SURYLGHG�ZLWK�VXI¿FLHQW�VSDFH�IRU�³DGHTXDWH�IUHHGRP�RI�PRYHPHQW�´73 
Inadequate living space can be evidenced by stress or abnormal 
behavioral patterns.74 

64 See, e.g., Am. Soc’y for Prev. of Cruelty to Animals v. Ringling Bros. 
and Barnum & Bailey Circus, 317 F.3d 334, 335 (D.C. Cir. 2003); Animal Legal Def. 
Fund, Inc. v. Glickman, 154 F.3d 426, 428 (D.C. Cir. 1998). 

65� ���8�6�&���������J����������$GGUHVVLQJ�WKH�FLWL]HQ�VXLW�SURYLVLRQ�RI�WKH�
Endangered Species Act is outside the scope of this Article because the orca species, 
as a whole��LV�QRW�FODVVL¿HG�DV�DQ�HQGDQJHUHG�RU�WKUHDWHQHG�VSHFLHV according to 50 
C.F.R. § 17.11 (2012). 

66 5 U.S.C. § 702 (2006) (“A person suffering legal wrong because of agency 
action, or adversely affected or aggrieved by agency action within the meaning of a 
relevant statute, is entitled to judicial review thereof.”).

67 See, e.g., Wild Horses and Burros Act, 16 U.S.C. § 1331 et seq. (2006). 

68 7 U.S.C. § 2131 (2006).
69 See Henry Cohen, The Animal Welfare Act, 2 J. animal l. 13 (2006), for 

a detailed discussion of the Animal Welfare Act in making the lives of animals better. 
70 7 U.S.C. § 2131(1). 
71 Id. § 2151. 
72 9 C.F.R. § 1.1 (2012) (“Animal means any live or dead dog, cat, nonhuman 

primate, guinea pig, hamster, rabbit, or any other warmblooded animal, which is being 
used, or is intended for use for … exhibition purposes.”) (emphasis added).

73 Id. § 3.128. 
74 See id. 
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1RWLFHDEO\� DEVHQW� IURP� WKH� WH[W� RI� WKH�$:$� LV� D� FLWL]HQ� VXLW�
provision that would allow any person to bring a civil suit to enjoin a 
party from violating the provisions of the Act.75�7KH�DEVHQFH�RI�D�FLWL]HQ�
suit provision, however, does not allow the Secretary of Agriculture 
to completely disregard his or her statutory duties.76 Animal litigants 
can attempt to enforce the provisions of the AWA by suing through the 
Administrative Procedure Act.77 

ii. The Administrative Procedure Act
 
Animal litigants seeking to enforce the AWA must use the 

Administrative Procedure Act (“APA”) to seek relief from grievances 
caused by the USDA.78 The APA states that “[a] person suffering legal 
wrong because of agency action, or adversely affected or aggrieved by 
agency action within the meaning of a relevant statute, is entitled to 
judicial review thereof.”79�8QGHU�WKH�$3$��D�³SHUVRQ´�LV�GH¿QHG�DV�³DQ�
individual, partnership, corporation, association, or public or private 
RUJDQL]DWLRQ�RWKHU�WKDQ�DQ�DJHQF\�´80�³$JHQF\�DFWLRQ´�LV�GH¿QHG�DV�³DQ�
agency rule, order, license, sanction, relief, or the equivalent or denial 
thereof, or failure to act.”81 

A litigant’s ability to raise challenges under the APA, however, 
LV�TXLWH�OLPLWHG��$OWKRXJK�WKH�GH¿QLWLRQ�RI�³DJHQF\�DFWLRQ´�LQFOXGHV�DQ�
agency’s failure to act,82 courts have interpreted this phrase to apply 
only to an agency who fails to take discrete actions that the agency was 
required to take.83 Animal litigants, therefore, cannot sue the USDA for 
IDLOLQJ�WR�SURPXOJDWH�D�UHJXODWLRQ�WKDW�WKH�DQLPDO�ZHOIDUH�RUJDQL]DWLRQ�
feels is necessary to protect the animals if the agency has no duty to  
undertake such an action.84 Nevertheless, litigants can challenge 

75 See�*ZDOWQH\�RI�6PLWK¿HOG��/WG��Y��&KHVDSHDNH�%D\�)RXQG�������8�6������
�����������¿QGLQJ�WKDW�FLWL]HQ�VXLWV�DOORZ�DYHUDJH�FLWL]HQV�WR�VXH�WKH�JRYHUQPHQW�WR�
enjoin or otherwise abate an ongoing violation). 

76 David Favre, Overview of U.S. Animal Welfare Act, animal and legal 
heritage Center (May 2002), http://www.animallaw.info/articles/ovusawa.htm.

77 See Administrative Procedure Act, 5 U.S.C. § 702 (2006).
78 See, e.g., Animal Legal Def. Fund, Inc. v. Glickman, 154 F.3d 426, 428 

(D.C. Cir. 1998) (noting plaintiffs believed primates’ deplorable living conditions 
violated the Animal Welfare Act and sued through the Administrative Procedure Act). 

79 5 U.S.C. § 702 (emphasis added).
80 Id. § 551(2).
81 Id. § 551(13) (emphasis added). 
82 See id. 
83 See�1RUWRQ� Y�� 6��8WDK�:LOGHUQHVV�$OOLDQFH�� ����8�6�� ���� ������ �������

(holding that an agency’s failure to act will only be reviewable when the agency has 
failed to take a discrete action that it was required to take). 

84 Id. at 63 (mentioning that “the only agency action that can be compelled 
under the APA is action legally required” (emphasis in original)). 

http://www.animallaw.info/articles/ovusawa.htm
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regulations promulgated under a statute by arguing that the regulation is 
arbitrary and capricious.85 

7KH� $3$�� LWVHOI�� PDNHV� LW� GLI¿FXOW� IRU� DQ� DQLPDO� OLWLJDQW� WR�
successfully challenge the USDA’s AWA regulations. On top of this 
GLI¿FXOW\��DQ�DQLPDO�OLWLJDQWV¶�DELOLW\�WR�VXFFHVVIXOO\�FKDOOHQJH�UHJXODWLRQV�
LV�IXUWKHU�KLQGHUHG�E\�WKH�GLI¿FXOW\�RI�PHHWLQJ�ERWK�FRQVWLWXWLRQDO86 and 
prudential87 standing requirements—requirements necessary for having 
a case heard in U.S. federal court. 

iii. Constitutional Standing

7KH�¿UVW�REVWDFOH�any animal litigant must overcome is the opposing 
party’s motion to dismiss due to lack of subject matter jurisdiction.88 
Pursuant to Article III, Section 2 of the U.S. Constitution,89 federal courts 
have subject matter jurisdiction over “cases” and “controversies.”90 
According to the U.S. Supreme Court in Lujan v. Defenders of Wildlife,91 a 
case or controversy is present when the plaintiff demonstrates that: (1) the 
SODLQWLII�VXIIHUHG�DQ�LQMXU\�LQ�IDFW�WKDW�LV�FRQFUHWH�DQG�SDUWLFXODUL]HG�DQG�
actual or imminent; (2) there is a causal connection between the conduct 
complained of and the injury in fact; and (3) it is likely, as opposed to 
speculative, that a favorable decision will redress the plaintiff’s injury.92 
Plaintiffs asserting federal jurisdiction have the burden of meeting all 
three elements of the Lujan test.93 

85� $QLPDO�/HJDO�'HI��)XQG��,QF��Y��*OLFNPDQ������)��G��������������'�&��
&LU�������� �¿QGLQJ� WKDW� WKH�8�6��'HSDUWPHQW�RI�$JULFXOWXUH¶V� UHJXODWLRQ�RQ�SULPDWH�
social grouping was reasonable and not arbitrary and capricious).

86 See u.s. Const. art. III, § 2, cl. 1 (discussing “cases” and “controversies”).
87 See Bennett v. Spear, 520 U.S. 154, 162 (1997) (quoting Allen v. Wright, 

468 U.S. 737, 751 (1984)) (noting that prudential standing requirements are “judicially 
VHOI�LPSRVHG�OLPLWV�RQ�WKH�H[HUFLVH�RI�IHGHUDO�MXULVGLFWLRQ´���3UXGHQWLDO�VWDQGLQJ�LV�DOVR�
UHIHUUHG�WR�DV�WKH�³]RQH�RI�LQWHUHVWV´�UHTXLUHPHQW��See Ass’n of Data Processing Serv. 
Orgs., Inc. v. Camp, 397 U.S. 150, 153 (1970). 

88 See Fed. r. CiV. p. 12(b)(1) (addressing motion for lack of subject matter 
jurisdiction).

89 u.s. Const. art. III, § 2. 
90 u.s. Const.�DUW��,,,�������7KH�FDVH�RU�FRQWURYHUV\�OLPLWDWLRQ�OLPLWV�IHGHUDO�

courts to “questions presented in an adversary context and in a form historically viewed 
DV�FDSDEOH�RI�UHVROXWLRQ�WKURXJK�WKH�MXGLFLDO�SURFHVV´�DQG�GH¿QHV�WKH�³UROH�DVVLJQHG�
to the judiciary in a tripartite allocation of power to assure that the federal courts will 
not intrude into areas committed to the other branches of government.” Flast v. Cohen, 
392 U.S. 83, 95 (1968). 

91 Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992). 
92 Id.�DW��������
93 See id. at 561.
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Historically, the injury in fact element94 has been the most 
challenging element for animal litigants to meet, although recent cases 
KDYH� EURDGHQHG� WKH� UHTXLUHPHQW¶V� GH¿QLWLRQ� RYHU� WLPH�95 The D.C. 
&LUFXLW�&RXUW�KDV�PDGH�LW�VLJQL¿FDQWO\�HDVLHU�IRU�DQLPDO�OLWLJDQWV�WR�PHHW�
the injury in fact element of the Lujan test.96 In the seminal animal rights 
case of Animal Legal Defense Fund, Inc. v. Glickman,97 the D.C. Circuit 
expressly stated that an injury to “an aesthetic interest in seeing animals 
living under humane conditions” can establish an injury in fact.98 
$OWKRXJK�IHGHUDO�FRXUWV�KDYH�UHFRJQL]HG�WKDW�KDUP�WR�DHVWKHWLF�LQWHUHVWV�
can serve as an injury in fact, some courts have not been persuaded that 
human plaintiffs suffer actual injury from viewing abused animals.99 
The Glickman court, however, found that the plaintiff had sustained an 
LQMXU\� LQ� IDFW� EHFDXVH� WKH�SODLQWLII� REVHUYHG� LQKXPDQHO\� WUHDWHG�QRQ�
human primates with “his own eyes.”100

Even though the plaintiff’s burden in meeting the injury in fact 
requirement substantially decreased after Glickman,101 the plaintiff still 
has the burden of showing a causal connection between the conduct 
complained of and the plaintiff’s injury.102 As long as the link between 
the defendant’s conduct and the injury is not too attenuated,103 the 
plaintiff should easily meet the causation element. 

94 Katherine Burke, Can we Stand for it? Amending the Endangered Species 
Act with an Animal-Suit Provision, 75 u. Colo. l. reV. 633, 665 (2004).

95 See, e.g., Animal Legal Def. Fund, Inc. v. Glickman, 154 F.3d 426, 432 
(D.C. Cir. 1998).

96 See Animal Legal Def. Fund, Inc. v. Glickman, 154 F.3d 426, 432 (D.C. 
Cir. 1998) (noting that aesthetic and emotional attachment to an animal can serve as 
an injury). 

97 Id. 
98 Id. at 435. 
99 See, e.g.��/XMDQ�Y��'HIHQGHUV�RI�:LOGOLIH������8�6����������������������

Sierra Club v. Morton, 405 U.S. 727, 735 (1972) (noting that the Sierra Club failed to 
show that “it or its members would be affected in any of their activities or pastimes by 
the Disney development”). 

100 Glickman, 154 F.3d at 433. See also Am. Soc’y for Prevention of Cruelty 
to Animals v. Ringling Bros. & Barnun & Bailey Circus, 317 F.3d 334, 337 (D.C. Cir. 
�������¿QGLQJ�WKDW�WKH�SODLQWLII�FRXOG�PHHW�WKH�LQMXU\�LQ�IDFW�SURQJ�RI�WKH�Lujan test 
because plaintiff had a close relationship with mistreated elephants and planned to 
continue to visit the elephants). 

101 See Ringling Bros., 317 F.3d at 337 (broadening the injury in fact 
UHTXLUHPHQW�E\�¿QGLQJ�WKDW�³DQ�LQMXU\�LQ�IDFW�FDQ�EH�IRXQG�ZKHQ�D�GHIHQGDQW�DGYHUVHO\�
DIIHFWV�D�SODLQWLII¶V�HQMR\PHQW�RI�ÀRUD�RU�IDXQD��ZKLFK�WKH�SODLQWLII�ZLVKHV�WR�HQMR\�
again upon the cessation of the defendant’s actions”). 

102 See Lujan, 504 U.S. at 560.
103 See, e.g., Morton, 405 U.S. 727, ���� ������� �¿QGLQJ� WKDW� WKH�SODLQWLIIV�

did not show that the development in the Sequoia National Park actually affected the 
plaintiffs’ activities or pastimes).
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To complete the Article III standing analysis, the plaintiff must 
show that his or her injury will be “redressed by a favorable decision.”104 
Meeting the redressability prong has proved equally challenging for 
animal litigants seeking redress under the APA.105 In Meese v. Keene,106 
however, the U.S. Supreme Court broadened the redressability prong 
by holding that a favorable decision that partially redresses a plaintiff’s 
LQMXU\�FDQ�EH�VXI¿FLHQW�WR�PHHW�WKH�ODVW�SURQJ�RI�WKH�Lujan test.107 

Overall, if a plaintiff fails to meet any of the three elements of the 
Lujan test, the plaintiff will not have Article III standing, and a federal 
court should dismiss the case for lack of subject matter jurisdiction.108 
Nevertheless, even if the plaintiff establishes constitutional standing, 
WKH� SODLQWLII�PXVW� WKHQ� HPEDUN� RQ� WKH� GLI¿FXOW� WDVN� RI� GHPRQVWUDWLQJ�
prudential standing.109 

iv. Prudential Standing

After satisfying Article III standing requirements, animal 
litigants must then face the task of meeting prudential standing 
requirements.110 The federal judiciary has created its own standing 
requirements that go beyond those required by Article III of the 
Constitution.111 Even if a plaintiff demonstrates a case or controversy, 
federal courts will not entertain claims “when the asserted harm is a 
µJHQHUDOL]HG�JULHYDQFH¶�VKDUHG�LQ�VXEVWDQWLDOO\�HTXDO�PHDVXUH�E\�DOO�RU�D�
ODUJH�FODVV�RI�FLWL]HQV�´112 Instead, a plaintiff’s interest must be “distinct 

104 Lujan, 504 U.S. at 561 (quoting Simon v. E. Kentucky Welfare Rights 
Org., 426 U.S. 26, 27 (1976)). 

105 See, e.g., id. DW���������¿QGLQJ�WKDW�WKH�SODLQWLII�ZDV�XQDEOH�WR�PHHW�WKLV�
prong because a favorable decision would not have likely redressed the harm).

106 Meese v. Keene, 481 U.S. 465 (1987).
107 Id.� DW� ������� �¿QGLQJ� WKDW� SODLQWLII� PHHWV� WKH� UHGUHVVDELOLW\� SURQJ�

even though enjoining the words “political propaganda” from the Foreign Agents 
Registration Act would only provide partial redress to the plaintiff). 

108 See Fed. r. CiV. p. 12(b)(1). 
109 See Bennett v. Spear, 520 U.S. 154, 162 (1997) (“In addition to the 

immutable requirements of Article III, ‘the federal judiciary has also adhered to a set 
of prudential principles that bear on the question of standing.’”) (quoting Valley Forge 
Christian Coll. v. Ams. United For Separation of Church & State, 454 U.S. 464, 474 
(1982)). 

110 See generally Rob Roy Smith, Note, Standing on Their Own Four Legs: 
The Future of Animal Welfare Litigation after Animal Legal Defense Fund, Inc. v. 
Glickman, 29 enVtl. l.���������������������DUJXLQJ�WKDW�WKH�]RQH�RI�LQWHUHVWV�WHVW�QRZ�
poses the greatest obstacle to animal litigants). 

111 See Valley Forge Christian Coll., 454 U.S. at 474 (“Beyond the 
constitutional requirements, the federal judiciary has also adhered to a set of prudential 
principles that bear on the question of standing.”).

112 Warth v. Seldin, 422 U.S. 490, 499 (1975).
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and palpable”113�DQG�UHDVRQDEO\�ORFDWHG�ZLWKLQ�WKH�³]RQH�RI�LQWHUHVWV´�WKH�
statute or constitutional provision in question was intended to protect.114 
The plaintiff has the burden of showing that Congress intended to 
protect the plaintiff’s asserted interest.115 The Glickman court made 
it easier for animal litigants to meet prudential standing requirements 
when suing under the AWA, because the court held that a plaintiff’s 
DHVWKHWLF� LQWHUHVW� LQ� YLHZLQJ�KHDOWK\� DQLPDOV� IDOOV�ZLWKLQ� WKH� ]RQH� RI�
interests that Congress intended to protect when it enacted the AWA.116 

U.S. Supreme Court jurisprudence provides federal judges with 
considerable discretion on how to conduct a constitutional or prudential 
standing analysis. For example, in Steel Co. v. Citizens for a Better 
Environment,117 the U.S. Supreme Court held that a federal court can 
decide a prudential standing question before deciding whether there 
is Article III standing.118 Justice Scalia, writing for the majority in 
Steel Co., took the opportunity to make it clear, however, that federal 
courts cannot address the merits question of a case before determining 
constitutional standing.119 Justice Scalia wrote that determining the 
merits question before the constitutional standing requirement would 
offend the “fundamental principles of separation of powers.”120 
Disambiguiting between the merits question and the Article III standing 
question is critical to this Article’s criticism of the Tilikum court’s 
standing analysis, which is presented in Part II.B.1.121

7R�VXPPDUL]H��WKHUH�DUH�IRXU�NH\�FRPSRQHQWV�VSHFL¿F�WR�DQLPDO�
ZHOIDUH�EDVHG� OLWLJDWLRQ�� WKH�$:$�� WKH�$3$��$UWLFOH� ,,,� VWDQGLQJ��DQG�
prudential standing. The requirements of Article III and prudential 
standing, however, are required of any plaintiff attempting to litigate 
in federal court.122 Aside from the similarity in meeting Article III 
DQG� SUXGHQWLDO� VWDQGLQJ� UHTXLUHPHQWV�� DQLPDO� ULJKWV�EDVHG� FDVHV� DUH�
OLWLJDWHG�GLIIHUHQWO\�IURP�ZHOIDUH�EDVHG�FDVHV��DV�DSWO\�GHPRQVWUDWHG�E\�
the Tilikum litigation strategy.123 

113 Gladstone Realtors v. Vill. of Bellwood, 441 U.S. 91, 100 (1979). 
114 See Ass’n of Data Processing Service Orgs., Inc. v. Camp, 397 U.S. 150, 

153 (1970) (“[W]hether the interest sought to be protected by the complainant is 
DUJXDEO\�ZLWKLQ� WKH� ]RQH�RI� LQWHUHVWV� WR�EH�SURWHFWHG�RU� UHJXODWHG�E\� WKH� VWDWXWH�RU�
constitutional guarantee in question”).

115 See Animal Legal Def. Fund, Inc. v. Espy, 29 F.3d 720, 724 (D.C. Cir. 
1994). 

116 Animal Legal Def. Fund, Inc. v. Glickman, 154 F.3d 426, 445 (D.C. Cir. 
1998).

117� 6WHHO�&R��Y��&LWL]HQV�IRU�D�%HWWHU�(QY¶W������8�6�������������
118 Id.�DW���������FLWLQJ�%HQQHWW�Y��6SHDU������8�6�������������������8QLWHG�

)RRG�	�&RPPHUFLDO�:RUNHUV�Y��%URZQ�*US���,QF�������8�6����������������������
119 Steel Co., ����8�6��DW��������
120 Id. 
121 See supra Part II.B.1. for an analysis of the Tilikum opinion.
122 See supra Part I.C.2. and Part I.C.3. 
123 See infra Part II.A. 
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iii.  tilikum’s sPlash: utilizing an animal rights-Based 
litigation strategy

a. PETA’s Litigation Strategy

The divide between the animal welfare and animal rights 
movement124� FDXVHV� DQLPDO� DGYRFDF\�RUJDQL]DWLRQV� WR� FKRRVH�ZLGHO\�
divergent litigation strategies when litigating animal issues.125 PETA is 
DQ�DQLPDO� ULJKWV�RUJDQL]DWLRQ�FRPPLWWHG� WR�DFKLHYLQJ� OHJDO� ULJKWV� IRU�
animals126 and, as such, chose an innovative, yet controversial, litigation 
strategy in the Tilikum case. As can be seen by the face of the Tilikum 
pleadings, PETA’s litigation strategy departed from the traditional animal 
ZHOIDUH�EDVHG� OLWLJDWLRQ� VWUDWHJLHV� EHFDXVH� LW� UDLVHG� D� FRQVWLWXWLRQDO�
claim, listed the orcas as the plaintiffs, and sued as next friends. 

i. Raising a Constitutional Claim

PETA raised a constitutional claim instead of raising a claim under 
federal environmental or animal welfare statutes.127 The groundbreaking 
DQLPDO�ZHOIDUH�EDVHG� FDVHV� RI�Glickman128 and American Society for 
Prevention of Cruelty to Animals v. Ringling Bros. and Barnum & 
Bailey Circus129 both involved claims brought under federal statutes. 

124 FranCione, supra note 4, at 253. The animal welfare movement has 
DGYRFDWHG� WKDW� ³WKH� ODZ� RXJKW� WR� SURKLELW� WKH� LQÀLFWLRQ� RI� µXQQHFHVVDU\¶� SDLQ� RQ�
animals.” Id.�$QLPDO� ODZ� VFKRODUV� KDYH� FULWLFL]HG� WKH� DQLPDO�ZHOIDUH� DSSURDFK� IRU�
perpetuating animals’ status as property. Id. The animal rights approach, conversely, 
“requires that we see animals not merely as a means to ends but as beings with value” 
by “extending rights to animals.” Id. at 7. 

125 Id. at 6. An animal welfare litigation strategy would seek to “ensure the 
animal is treated as ‘humanely’ as possible.” Id.�:KHUHDV� DQ� DQLPDO� ULJKWV�EDVHG�
litigation would seek to extend legal rights to animals to erode animals’ status as 
property. See Richard L. Cupp Jr., A Dubious Grail: Seeking Tort Law Expansion and 
Limited Personhood as Stepping Stones Toward Abolishing Animals’ Property Status, 
60 smu l. reV. 3, 7 (2007). 

126 See PETA, KWWS���ZZZ�SHWD�RUJ�DERXW�ZK\�SHWD�ZK\�DQLPDO�ULJKWV�DVS[ 
(last visited Oct. 24, 2012) (“People often ask if animals should have rights, and quite 
simply, the answer is ‘Yes!’”).

127 Tilikum ex rel. People for the Ethical Treatment of Animals, Inc. v. Sea 
World Parks & Entm’t, 842 F. Supp. 2d 1259, 1260 (S.D. Cal. 2012).

128 Animal Legal Def. Fund v. Glickman, 154 F.3d 426 (D.C. Cir. 1998) 
(alleging that human plaintiff suffered aesthetic injuries by observing isolated primates 
deprived of enrichment or companionship).

129 Am. Soc’y for Prevention of Cruelty to Animals v. Ringling Bros. 
& Barnum & Bailey Circus, 317 F.3d 334 (D.C. Cir. 2003) (alleging that a circus 
employee suffered aesthetic injuries in observing Asian elephants being beaten with 
bullhooks and chained to hard surfaces). 

http://www.peta.org/about/why-peta/why-animal-rights.aspx
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In Glickman, the animal litigants sued to enforce the AWA through the 
APA,130 and in Ringling Bros.��WKH�OLWLJDQWV�VXHG�XQGHU�WKH�FLWL]HQ�VXLW�
provision of the Endangered Species Act.131 Instead of suing under a 
federal statute, PETA strategically chose to challenge SeaWorld’s 
business practice by alleging that SeaWorld’s practice violated the orcas’ 
Thirteenth Amendment right to be free from slavery and involuntary 
servitude.132 Before the Tilikum case, a federal district court had never 
considered the argument or issued an opinion regarding whether the 
7KLUWHHQWK�$PHQGPHQW�SURYLGHG�SURWHFWLRQ�WR�QRQ�KXPDQV�133

PETA’s reason for raising a constitutional challenge is clear: 
if PETA were successful, the orcas would receive constitutional 
protection.134� &RQYHUVHO\�� KDG� 3(7$� XVHG� DQ� DQLPDO� ZHOIDUH�EDVHG�
litigation strategy, the outcome could have resulted in more humane 
living conditions for the orcas, rather than complete freedom or legal 
rights.135 The decision to bring a claim under the Constitution, therefore, 
was aimed at achieving the animal rights objective of “extending rights 
to animals.”136 

ii. Listing the Orcas as the Only Plaintiffs

PETA’s litigation strategy further departed from an animal 
ZHOIDUH�EDVHG�VWUDWHJ\� LQ� WKDW�3(7$�¿OHG� LWV� ODZVXLW�RQ�EHKDOI�RI� WKH�
orcas, listing only the orcas as plaintiffs.137 In this respect, the Tilikum 
case departed from the Glickman�DQLPDO�ZHOIDUH�EDVHG�OLWLJDWLRQ�VWUDWHJ\�
because in Glickman� WKH� SODLQWLIIV�ZHUH� QRW� WKH� LVRODWHG�� QRQ�KXPDQ�
SULPDWHV� LQ� WKH� ]RR�� UDWKHU�� WKH� SODLQWLIIV� ZHUH� WKH� humans alleging 
DHVWKHWLF� LQMXULHV�GXH� WR�YLHZLQJ� WKRVH�QRQ�KXPDQ�SULPDWHV� OLYLQJ� LQ�
isolated conditions.138 As such, in Glickman, the Article III standing 
analysis turned on whether the humans could compelling demonstrate 
D� FRJQL]DEOH� LQMXU\� LQ� IDFW²QRW�ZKHWKHU� WKH� DQLPDOV� WKHPVHOYHV�KDG�
standing in their own right to raise those same claims.

Further, the Tilikum litigation strategy also departed from 
WUDGLWLRQDO� DQLPDO� ZHOIDUH�EDVHG� FDVHV� ZKHUH� WKH� XQGHUO\LQJ� ODZVXLW�
raised claims under the Endangered Species Act. Although numerous 

130 Glickman������)��G�DW���������
131 Ringling Bros., 317 F.3d DW��������
132 Complaint, supra�QRWH�����DW��������
133 See O’Connor, supra QRWH�����³'LVWULFW�-XGJH�-HIIUH\�0LOOHU�ZDV�WKH�¿UVW�

judge in U.S. history to listen to arguments and give careful consideration to the idea 
WKDW�WKH�GH¿QLWLRQ�RI�VODYHU\�GRHV�QRW�H[FOXGH�DQ\�VSHFLHV�´���

134 Complaint, supra note 14, at 20. 
135 See FranCione, supra note 4, at 6. 
136 Id. at 7. 
137 Complaint, supra�QRWH�����DW�����
138 Animal Legal Def. Fund v. Glickman, 154 F.3d 426, 428 (D.C. Cir. 1998).
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FDVHV�¿OHG�XQGHU�WKH�FLWL]HQ�VXLW�SURYLVLRQ�RI�WKH�(QGDQJHUHG�6SHFLHV�
Act have listed the endangered species as plaintiffs, those lawsuits 
KDYH�VLPXOWDQHRXVO\�OLVWHG�KXPDQ�RU�DQLPDO�DGYRFDF\�RUJDQL]DWLRQV�DV�
plaintiffs as well.139 In those cases, the courts only needed to determine 
that one of the plaintiffs had standing to bring the lawsuit—the courts 
did not have to conduct a standing analysis for every plaintiff listed. 140 
It comes as no surprise, then, that the standing analysis in those cases 
IRFXVHG�RQ� WKH�DQLPDO�DGYRFDF\�RUJDQL]DWLRQ¶V� VWDQGLQJ��QRW�ZKHWKHU�
the species itself had independent standing.141 

Although the Tilikum case represents the most recent animal 
ULJKWV�EDVHG�FDVH��WKH������FDVH�RI�Cetacean Community v. Bush142out of 
the Ninth Circuit, is strategically similar to the Tilikum case in that only 
animals were listed as plaintiffs.143 In Cetacean Community, the entire 
cetacean community of whales, dolphins, and porpoises sued President 
*HRUJH� :�� %XVK� IRU� DXWKRUL]LQJ� WKH� QDY\� WR� XVH� VRQDU� HTXLSPHQW�
that allegedly violated various federal environmental statutes.144 
The cetacean community attempted to sue in its own right based on 
the decision in Palila v. Hawaii Department of Land and Natural 
Resources,145 which stated “[the Palila (a bird)] … has legal status and 
wings its way into federal court as a plaintiff in its own right.”146 This 
simple statement proved to be divisive among various federal district 
courts, some reading the case to grant standing to animals suing under 
the Endangered Species Act147�DQG�VRPH�¿QGLQJ�WKH�VWDWHPHQW�WR�EH�RQO\�

139 See, e.g., Marbled Murrelet v. Babbitt, 83 F.3d 1068 (9th Cir. 1998) 
(lising the Environmental Protection Information Center also as a named plaintiff); 
Mt. Graham Red Squirrel v. Madigan, 954 F.2d 1441 (9th Cir. 1992) (listing the Sierra 
Club also as a named plaintiff).

140 Laub v. U.S. Dept. of Labor, 342 F.3d 1080, 1086 (9th Cir. 2009) 
(“Because the individual plaintiffs have standing, we need not consider whether the 
Farm Bureau has standing.”). See also Cetacean Cmty. v. Bush, 386 F.3d 1169, 1174 
(9th Cir. 2004) (“We have jurisdiction if at least one named plaintiff has standing to 
sue, even if another named plaintiff in the suit does not.”)(emphasis added).

141 See the cases cited in supra note 139. In those cases, standing was 
IRXQG�RQ�WKH�EDVLV�RI�WKH�DQLPDO�DGYRFDF\�RUJDQL]DWLRQ��QRW�EHFDXVH�WKH�VSHFLHV�KDG�
independent standing. 

142 Cetacean Cmty. v. Bush, 386 F.3d 1169 (9th Cir. 2004).
143 See id. at 1171. 
144 Id.�DW����������VXLQJ�IRU�YLRODWLRQV�RI� WKH�(QGDQJHUHG�6SHFLHV�$FW�� WKH�

Marine Mammal Protection Act, and the National Environmental Policy Act).
145 Palila v. Hawaii Dep’t of Land & Natural Resources, 852 F.2d 1106 (9th 

Cir. 1988).
146 Id. at 1107 (emphasis added). 
147 See, e.g., Loggerhead Turtle v. Cnty. Council of Volusia Cnty., Fla., 896 

F. Supp. 1170, 1177 (M.D. Fla. 1995) (“A species protected under the Endangered 
Species Act has standing to sue ‘in its own right’ to enforce the provisions of the 
$FW�´���0DUEOHG�0XUUHOHW�Y��3DFL¿F�/XPEHU�&R�������)��6XSS��������������1�'��&DO��
1995) (“Thus, as a protected species under the ESA, the marbled murrelet has standing 
to sue ‘in its own right.’”) (quoting Palila, 852 F.2d at 1107).
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nonbinding dicta.148 The Cetacean Community court quickly resolved 
the question of whether Palila’s statement constituted legally binding 
or nonbinding dicta, holding that “we agree with the district court 
that Palila IV’s statements are nonbinding dicta.”149 

Similar to the Cetacean Community litigation strategy, PETA’s 
strategy in listing only the orcas as plaintiffs attempted to accomplish a 
feat that the Cetacean Community strategy could not: allow animals to 
sue in their own name and right. As noted above, achieving this goal is 
FULWLFDO�XQGHU�DQ�DQLPDO�ULJKWV�EDVHG�REMHFWLYH�EHFDXVH�LW�VHHNV�WR�VHYHU�
an animal’s legal claim from being reliant on a human’s injury.150 

iii. Suing as “Next Friends” to the Orcas

Finally, PETA’s litigation strategy in the Tilikum case differed 
from all other animal litigation cases in that PETA sued as next friends 
to the orcas.151 Next friend standing comes from Rule 17(c)(2) of the 
Federal Rules of Civil Procedure, which states that “[a] minor or an 
incompetent person who does not have a duly appointed representative 
may sue by a next friend or by guardian ad litem.”152 Litigants have used 
next friend standing in federal cases involving prisoners,153 minors,154 
and mentally incompetent people.155 Importantly, though, next friend 
standing has never been used in federal animal litigation.156 

By suing as next friends to the orcas, PETA was using the Tilikum 
case as a testing grounds to see whether next friend standing was a viable 
option in the context of federal cases involving animal issues. Because 
next friend standing has been used only in federal cases involving 
prisoners, minors, and incompetents, the successful application of next 
friend standing in the Tilikum case would have extended the use of a 
litigation tool historically reserved for humans to animals as well.

148 See�&LWL]HQV�WR�(QG�$QLPDO�6XIIHULQJ�	�([SORLWDWLRQ��,QF��Y��1HZ�(QJODQG�
Aquarium, 836 F. Supp. 45, 49 (D. Mass. 1993); Hawaiian Crow (‘Alala) v. Lujan, 
906 F. Supp. 549, 552 (D. Haw. 1991) (noting that the Palila’s standing was never 
challenged by the defendants).

149 Cetacean Cmty. v. Bush, 386 F.3d 1169 (9th Cir. 2004).
150 See, e.g.��$QLPDO�/HJDO�'HI��)XQG��,QF��Y��*OLFNPDQ������)��G��������
151 Tilikum ex rel. People for the Ethical Treatment of Animals, Inc. v. Sea 

World Parks & Entm’t, Inc., 842 F. Supp. 2d 1259, 1260 (S.D. Cal. 2012). 
152 Fed. r. CiV. p. 17(c)(2).
153 See, e.g., Whitmore v. Arkansas, 495 U.S. 149 (1990).
154 See, e.g., Sam M. ex rel. Elliott v. Carcieri, 608 F.3d 77 (1st Cir. 2010).
155 See, e.g., Gardner by Gardner v. Parson, 874 F.2d 131 (3d Cir. 1989).
156 SeaWorld’s Reply to PETA’s Opposition to SeaWorld’s Motion to Dismiss 

WKH�&RPSODLQW� DW� �����Tilikum, ����)��6XSS�� �G������ �6�'��&DO�� ������ �1R�����FY�
02476 JM WMC) [hereinafter SeaWorld’s Reply].
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b. The Tilikum Opinion

To many animal law scholars, it seemed impossible that a 
federal court would consider the merits of a Thirteenth Amendment 
FODLP�DV�DSSOLHG�WR�QRQ�KXPDQV�157 Other animal law scholars, however, 
KDYH�EHHQ�RSWLPLVWLF�DERXW�WKH�HI¿FDF\�RI�XVLQJ�DQ�DQLPDO�ULJKWV�EDVHG�
litigation strategy centered on raising constitutional claims.158 Because 
the Tilikum�FDVH�UHSUHVHQWV�WKH�¿UVW�QRQ�KXPDQ�7KLUWHHQWK�$PHQPHQW�
challenge in federal court, it is important to explore the reasoning of the 
Tilikum opinion as it is likely to serve as persuasive authority should 
other federal courts be presented with a similar legal question. Moreover, 
the Tilikum� RSLQLRQ� LOOXVWUDWHV� WKH� HI¿FDF\� RI� UDLVLQJ� D� FRQVWLWXWLRQDO�
challenge and using next friend status to litigate animal issues. 

The Tilikum court was presented with both a motion to dismiss 
for failure to state a claim and a motion to dismiss for lack of subject 
matter jurisdiction.159�7KH� FRXUW�¿UVW� DQDO\]HG�ZKHWKHU� WKH�7KLUWHHQWK�
Amendment applied to orcas, providing a detailed analysis of whether 
WKH�7KLUWHHQWK�$PHQGPHQW�DSSOLHG�WR�QRQ�KXPDQV��LQFOXGLQJ�DQDO\]LQJ�
the “plain and ordinary meaning of the Amendment, historical context, 
and judicial interpretations.”160 

The Tilikum�FRXUW�¿UVW�ORRNHG�WR�WKH�SODLQ�PHDQLQJ�DQG�KLVWRULFDO�
context of the Thirteenth Amendment as it was understood in 1865 when 
the Amendment passed.161 In 1864, slavery was understood to apply only to 
human beings.162 As further support, the Tilikum court noted that President 
Abraham Lincoln’s Emancipation Proclamation declared freedom for 
people held as slaves.163 The Tilikum court then concluded that the 
7KLUWHHQWK�$PHQGPHQW�FDQQRW�DSSO\�WR�QRQ�KXPDQV�EHFDXVH�WKH�WH[W�RI�WKH�
Amendment includes the phrase “whereof the party shall have been duly 
convicted,”164 and only people can be subject to criminal convictions.165 

157 Cupp Jr., supra�QRWH������DW��������³>,@I�D�SHUVRQ�«�DFWLQJ�RQ�EHKDOI�RI�
D�UHVHDUFK�ODE�FKLPSDQ]HH�ZHUH�WR�¿OH�D�ODZVXLW�LQ�WKH�FKLPS¶V�QDPH�FODLPLQJ�«�WKDW�
the chimp was being subjected to slavery in violation of the Thirteenth Amendment, 
the court would likely reject the claim … rather than needing to address the substantive 
constitutional claim.”).

158 See Lee Hall & Anthony Jon Waters, From Property to Person: The Case 
of Evelyn Hart, 11 seton hall Const. l.J. 1 (2000) (creating sample briefs raising 
Fifth, Eighth, Thirteenth, and Fourteenth Amendment arguments). 

159  Fed. r. CiV. p. 12(b)(1), (6). See also Tilikum ex rel. People for the 
Ethical Treatment of Animals, Inc. v. Sea World Parks & Entm’t Inc., 842 F. Supp. 2d 
1259, 1261. (S.D. Cal. 2012). 

160 Tilikum, 842 F. Supp. 2d at 1262. 
161 Id. at 1263. 
162 Id. 
163 Id.
164 u.s. Const. amend. XIII, § 1.
165 Tilikum, 842 F. Supp. 2d at 1263. It is important to note that people are 
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Ultimately, the Tilikum court held that “[t]he only reasonable 
interpretation of the Thirteenth Amendment’s plain language is that it 
DSSOLHV�WR�SHUVRQV��DQG�QRW�WR�QRQ�SHUVRQV�VXFK�DV�RUFDV�´166 Although 
PETA argued that constitutional rights have expanded over time, the 
Tilikum court held that the Thirteenth Amendment, unlike the Fourteenth 
$PHQGPHQW��LV�LQÀH[LEOH�DQG�LQFDSDEOH�RI�H[SDQGLQJ�SURWHFWLRQ�WR�QRQ�
humans.167 As such, the court concluded “there is no likelihood of redress 
under the Thirteenth Amendment because the Amendment only applies 
to humans, and not orcas.”168 Interestingly, though, the Tilikum opinion 
seems to indicate that the Fourteenth Amendment, as opposed to raising 
claims under the Thirteenth Amendment, may be a more effective legal 
FODLP�LQ�IXWXUH�DQLPDO�ULJKWV�EDVHG�FDVHV��

The Tilikum court then turned to the issue of PETA suing as next 
friends. SeaWorld argued in its brief that PETA could not be a next friend 
WR�D�QRQ�KXPDQ�EHFDXVH�5XOH����RI�WKH�)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH�
uses the word “persons.”169 In a footnote to the opinion, however, the 
Tilikum court did not reject PETA’s next friend status based solely on the 
IDFW�WKDW�3(7$�ZDV�D�QH[W�IULHQG�WR�QRQ�KXPDQV�170 The court found that 
PETA did not have next friend standing because the orcas themselves 
did not have standing to bring a constitutional challenge in federal 
court.171 Importantly, based on the Tilikum court’s opinion, the court did 
QRW� ¿UPO\� IRUHFORVH� DQLPDO� OLWLJDQWV� IURP� XVLQJ� QH[W� IULHQG� VWDQGLQJ�
VROHO\�RQ�WKH�EDVLV�RI�WKH�RUFDV�EHLQJ�QRQ�KXPDQV��

i. Criticism of the Tilikum Court’s Standing Analysis

The Tilikum court arguably misapplied the redressability prong 
of the Lujan test.172 Nevertheless, had the court properly conducted the 
standing analysis, the outcome would very likely have been the same. Even 
assuming the orcas had Article III standing, their case likely would have 
been dismissed for lack of prudential standing. The orcas’ claims would 
QRW� IDOO� ZLWKLQ� WKH� ³]RQH� RI� LQWHUHVWV´173 of the Thirteenth Amendment 

not the only subjects of criminal prosecution; corporations are quite often the subjects 
of criminal prosecution. See generally marK JiCKling & paul JanoV, Cong. researCh 
serV., RL31866, Criminal Charges in Corporate sCandal (Dec. 5, 2003), available 
at http://www.law.umaryland.edu/marshall/crsreports/crsdocuments/RL31866.pdf. 

166 Tilikum, 842 F. Supp. 2d at 1263. 
167 Id. at 1264. 
168 Id. (emphasis added).
169 SeaWorld’s Reply, supra�QRWH������DW������6ee also Fed. r. CiV. p. 17(c)(2). 
170 See Tilikum, 842 F. Supp. 2d at 1262 n.2.
171 Id. 
172 See discussion supra Part III.B.
173 See Ass’n of Data Processing Service Orgs., Inc. v. Camp, 397 U.S. 150, 

153 (1970).

http://www.law.umaryland.edu/marshall/crsreports/crsdocuments/RL31866.pdf
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given society’s disinterest in expanding rights to animals174 and the 
historical setting in which the Thirteenth Amendment passed.175 The issue 
with misapplying the Article III standing test in this case is not that it led 
to the wrong result, but rather, that it precludes any possibility of legal 
development in applying the Lujan�WHVW�WR�DQLPDO�SODLQWLIIV�LQ�WKH�IXWXUH�

The Tilikum case presented a ripe opportunity for Article 
,,,� VWDQGLQJ� GHYHORSPHQW�� DV� DSSOLHG� WR� DQLPDO�SODLQWLIIV�� EHFDXVH�
the Tilikum court should have determined Article III standing before 
deciding the merits question of the case.176 The Tilikum court determined 
that the orcas did not have Article III standing because the orcas could 
not meet the redressability prong of the test.177 This reasoning, however, 
suggests that the Tilikum court confused the redressability prong of the 
Lujan test178 with the plaintiffs’ inability to meet prudential standing 
requirements. Importantly, the redressability prong of the Lujan test 
asks whether “the requested relief will redress the alleged injury,” not 
whether a plaintiff can meet prudential standing requirements.179

The orcas were seeking an injunction to enjoin SeaWorld 
IURP�KROGLQJ�WKH�RUFDV�FDSWLYH�DQG�UHTXHVWHG�VSHFL¿F�SHUIRUPDQFH�IRU�
SeaWorld to release them from SeaWorld.180 The orcas’ alleged injury—
that captivity causes the whales emotional and psychological distress 
that shortens their life expectancy181—arguably would be redressed by 
releasing the orcas from captivity to a more “suitable habitat.”182 The 
Tilikum court’s analysis of the redressability prong hinged on whether 
the Thirteenth Amendment applied to orcas, but it should have hinged 
on whether a “favorable decision”183 would likely redress the orcas’ 
alleged injury.1 In this case, a favorable decision would have been 
that the Thirteenth Amendment applied to orcas, and that SeaWorld is 
enjoined from keeping the orcas as slaves or indentured servants. 

174 See David Moore, Public Lukewarm on Animal Rights: Supports 
Strict Laws Governing Treatment of Farm Animals, but Opposes Bans on Product 
Testing and Medical Research, gallup.Com (May 21, 2003), http://www.gallup.com/
poll/8461/SXEOLF�OXNHZDUP�DQLPDO�ULJKWV�DVS[ (noting that only 25 percent of the 
American public believe that animals deserve the same rights as people). 

175 See Thirteenth Amendment, enCyClopedia BritanniCa, http://www.
britannica.com/EBchecked/topic/592556/Thirteenth�$PHQGPHQW� (last visited Jan. 1, 
2013) (noting that the Thirteenth Amendment passed after the U.S. fought a civil war 
WR�HQG�WKH�HQVODYHPHQW�RI�$IULFDQ�$PHULFDQV���

176 See discussion supra Part III.B.
177 Tilikum ex rel. People for the Ethical Treatment of Animals, Inc. v. Sea 

World Parks & Entm’t, 842 F. Supp. 2d 1259, 1264 (S.D. Cal. 2012).
178 See Lujan v. Defenders of Wildlife, 504 u.s.��������������������
179 Id.
180 See Tilikum, 842 F. Supp. 2d at 1260.
181 See id.�DW���������
182 See Tilikum, 842 F. Supp. 2d at 1260.
183 See Lujan, 504 u.s.�DW��������

Gallup.com
http://www.gallup.com
public-lukewarm-animal-rights.aspx
http://www.britannica.com/EBchecked/topic/592556/Thirteenth
http://www.britannica.com/EBchecked/topic/592556/Thirteenth
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Because the redressability prong was met under the facts of this 
case, the Tilikum court should have then assessed the injury in fact and 
causation prongs of the Lujan test.184 The orcas’ claim easily meets the 
causation element because SeaWorld’s captivity of the orcas is causing 
them physical and emotional stress.185 Because the orcas arguably meet 
the redressability and causation prongs of the Lujan test,186 the Tilikum 
court would then need to determine if the orcas suffered an injury in 
fact to complete the Article III analysis.187 No federal court has ever 
DGGUHVVHG�ZKHWKHU�DQ�DQLPDO�SODLQWLII�FDQ�VXIIHU�DQ�LQMXU\�LQ�IDFW�188 

'HWHUPLQLQJ�WKDW�DQ�DQLPDO�SODLQWLII��LQ�LWV�RZQ�ULJKW��FDQ�VXIIHU�
DQ�LQMXU\�LQ�IDFW�RI�D�OHJDOO\�FRJQL]DEOH�LQWHUHVW189 would have been a 
great victory for the advancement of animal rights. After such a ruling, 
DQLPDO�SODLQWLIIV�VXEMHFWHG�WR�SRRU�OLYLQJ�FRQGLWLRQV�ZRXOG�HDVLO\�PHHW�
Article III standing requirements because the animal is the one who 
actually suffers the injury. Nevertheless, these animals would still face 
the formidable barrier of meeting prudential standing requirements 
because constitutional and statutory protection does not directly apply 
to animals.190 As such, had the Tilikum�FRXUW�DSSURSULDWHO\�DQDO\]HG�WKH�
orcas’ standing, the court could have created precedent that advanced 
animal rights. 

iV. Peta’s strategic litigation oPtions

The Tilikum�FDVH�VHUYHV�DV�D�EDVLV�IRU�FRPSDULQJ�DQLPDO�ULJKWV�
EDVHG�OLWLJDWLRQ�VWUDWHJLHV�WR�DQLPDO�ZHOIDUH�EDVHG�OLWLJDWLRQ�VWUDWHJLHV��
To determine which strategy future animal litigants should use, this 
Article explores the other litigation option available to PETA.

 
a. Tilikum’s Case Under a Welfare-Based Litigation Strategy

8QGHU�WKH�PRUH�WUDGLWLRQDO�DQLPDO�ZHOIDUH�EDVHG�DSSURDFK��WKH�
Tilikum case would look similar to the strategy that the Animal Legal 
Defense Fund pursued in Glickman.191 Instead of suing SeaWorld, PETA 
could have sued the USDA to challenge the arbitrary and capricious 
nature of regulations impacting the orcas’ living conditions, such as 

184 See generally, Tilikum, 842 F. Supp. 2d.
185 Complaint, supra�QRWH�����DW������
186 See Lujan������8�6��DW��������
187 Id.
188 See generally Cetacean Cmty. v. Bush, 386 F.3d 1169 (9th Cir. 2004) 

(addressing prudential standing but remaining silent on Article III standing). 
189 Lujan, 504 U.S. at 560.
190 See Cetacean Cmty.������)��G�DW���������
191 See generally Animal Legal Def. Fund, Inc. v. Glickman, 154 F.3d 426, 

432 (D.C. Cir. 1998).
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PLQLPXP�WDQN�VL]HV�IRU�RUFDV�192 To do this, PETA would have needed 
to sue under the APA to enforce the AWA.193 

Before suing the USDA to challenge living condition regulations, 
3(7$�ZRXOG�¿UVW�QHHG�WR�¿QG�D�SODLQWLII�ZKR�FRXOG�DOOHJH�WKDW�YLHZLQJ�
the captive orcas caused the plaintiff to suffer aesthetic injuries.194 The 
highly visible nature of the orcas at SeaWorld would make it easy for 
3(7$� WR� ¿QG� D� SODLQWLII� WKDW� FRXOG� FRPSHOOLQJO\� DOOHJH� DQ� LQMXU\� LQ�
fact.195 Indeed, PETA had contact with a number of potential plaintiffs 
ZKR�¿W�WKLV�GHVFULSWLRQ�196 For instance, two former orca trainers were 
OLVWHG� DV� QH[W� IULHQGV� WR� WKH� ¿YH� RUFDV� LQ� 3(7$¶V� FRPSODLQW�197 The 
complaint alleged that one trainer “witnessed orcas regularly develop 
ulcers and suffer from infections due to the stress caused by captivity,”198 
while another trainer “observed [another orca] expressing her grief by 
YRFDOL]LQJ� ORXGO\� IRU� KRXUV� DV� VKH� VWD\HG� ÀRDWLQJ� LQ� RQH� VSRW�� DORQH�
in her tank.”199 These former trainers would likely meet the injury in 
fact hurdle of Article III standing because they worked directly with the 
animals and observed the orcas’ pain with “their own eyes.”200 

Further, these former trainers would easily meet the causation 
prong of the Lujan test.201 The USDA’s inadequate regulations cause 
the orcas’ physical and mental harm, which in turn causes the plaintiffs’ 
aesthetic injuries.202 The redressability prong would also be met, as 
striking down the regulations and requiring the USDA to review its 
regulations would likely lead to better living conditions for the orcas.203 

192 See, e.g., 9 C.F.R. § 3.104 (2012) (outlining space requirements for orcas 
in captivity). 

193 See Administrative Procedure Act, 5 U.S.C. § 702 (2006). 
194 See Glickman, 154 F.3d at 430, 432 (lisiting examples of injuries to 

aesthetic interests, such as viewing animals that are living in cruel and inhumane 
conditions).

195 See David Schmahmann, The Case Against Rights for Animals, 22 B.C. 
enVtl. aFF. l. reV. 747, 777 (1995) (“Laboratory animals present animal rights 
DFWLYLVWV�ZLWK�VSHFLDO�VWDQGLQJ�GLI¿FXOWLHV��%HFDXVH�UHVHDUFK�DQLPDOV�DUH�QRW�DFFHVVLEOH�
to the public, animal research opponents rarely have the opportunity to interact with or 
enjoy the subjects of their concern.”).  

196 See Complaint, supra�QRWH�����DW�������
197 See id.�DW��������
198 Id. at 16.
199 Id. at 17. 
200 Animal Legal Def. Fund, Inc. v. Glickman, 154 F.3d 426, 433 (D.C. Cir. 

1998).
201 Lujan v. Defenders of Wildlife, 504 u.s.��������������������
202 Complaint, supra�QRWH�����DW�����
203 Lindsay Barnett, Animal Activists Call for Changes at SeaWorld 

Following Trainer’s Orca Death, los angeles times (Feb. 27, 2010, 5:05 PM), http://
latimesblogs.latimes.com/unleashed/2010/02/DQLPDO�DFWLYLVWV�FDOO�IRU�HQG�WR�VHD�
ZRUOG�FDSWLYH�RUFDV�WLOLNXP�KWPO (noting that marine mammal scientist, Naomi Rose, 
argues that SeaWorlds’ tanks are too small).

http://latimesblogs.latimes.com/unleashed/2010
http://latimesblogs.latimes.com/unleashed/2010
animal-activists-call-for-end-to-sea-world-captive-orcas-tilikum.html
animal-activists-call-for-end-to-sea-world-captive-orcas-tilikum.html
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PETA would next need to meet prudential standing requirements, 
ZKLFK� LW� FRXOG� KDYH� HDVLO\� DFKLHYHG� KDG� LW� SXUVXHG� D� ZHOIDUH�EDVHG�
litigation strategy. The D.C. Circuit has held that a plaintiff can suffer 
aesthetic injuries by viewing exhibition animals living in cruel and 
inhumane conditions.204 Moreover, the D.C. Circuit has expressly held 
that a plaintiff’s aesthetic interest in viewing healthy animals falls 
ZLWKLQ�WKH�]RQH�RI�LQWHUHVWV�RI�WKH�$:$�EHFDXVH�³WKH�$:$�DQWLFLSDWHG�
the continued monitoring of concerned animal lovers to ensure that the 
purposes of the Act were honored.”205 Accordingly, the former SeaWorld 
trainers’ aesthetic interest in viewing healthy orca whales would fall 
QHDWO\� ZLWKLQ� WKH� ³]RQH� RI� LQWHUHVWV´206 of the AWA for purposes of 
meeting prudential standing requirements.207 

 After meeting Article III and prudential standing requirements, 
PETA would then need to challenge the USDA’s regulations as being 
DUELWUDU\�DQG�FDSULFLRXV��ZKLFK�LV�TXLWH�GLI¿FXOW�DV�FRXUWV�JLYH�GHIHUHQFH�
to an agency’s regulation as long as it is reasonable.208 PETA would likely 
be unsuccessful in challenging regulations delineating appropriate tank 
VL]HV�IRU�RUFDV�EHFDXVH�WKH�86'$�FRXOG�OLNHO\�VKRZ�WKDW�LWV�UHJXODWLRQ�LV�
reasonable.209�(YHQ�VR��WKHUH�ZRXOG�KDYH�EHHQ�NH\�EHQH¿WV�WR�SXUVXLQJ�
D�ZHOIDUH�EDVHG�VWUDWHJ\�LQ�FRPSDULVRQ�WR�WKH�ULJKWV�EDVHG�VWUDWHJ\�WKDW�
PETA ultimately chose to use in the Tilikum case. In fact, it appears 
PETA agrees; PETA has decided not to appeal the decision.210

It is likely that PETA would have survived a motion to dismiss 
KDG�LW�SXUVXHG�WKLV�DQLPDO�ZHOIDUH�EDVHG�OLWLJDWLRQ�VWUDWHJ\�EHFDXVH�WKH�
plaintiffs would have been able to meet Article III and prudential standing 
requirements. Surviving a motion to dismiss would have given PETA a 
greater timeframe to conduct discovery and acquire crucial information 
on the health and welfare of the orcas at SeaWorld.211 PETA could have 
used this animal welfare information to create campaigns to educate 
the public and put pressure on lawmakers and private actors to take 
 

204 Glickman, 154 F.3d at 432. 
205 Id. at 445.
206 Ass’n of Data Processing Service Orgs., Inc. v. Camp, 397 U.S. 150, 

153 (1970).
207 See Bennett v. Spear, 520 U.S. 154, 162 (1997).
208 Chevron, U.S.A., Inc. v. Natural Resources Def. Council, 467 U.S. 837, 

��������������
209 Id. 
210� 3(7$�KDV�\HW�WR�¿OH�DQ�DSSHDO�DQG�LW�LV�ORQJ�SDVW�WKH����GD\�WLPHIUDPH�WR�

¿OH�DQ�DSSHDO��See Fed. r. app. p. 4(a)(1). 
211 See Gideon Mark, Federal Discovery Stays, 45 u. miCh. J.l. reForm 405, 

���������������QRWLQJ�WKDW�LW�LV�D�FRPPRQ�SUDFWLFH�IRU�GHIHQGDQWV�WR�¿OH�ERWK�D�PRWLRQ�
to dismiss and a motion to stay discovery contemporaneously). 
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necessary action.212�&RQYHUVHO\��3(7$¶V�DQLPDO� ULJKWV�EDVHG� OLWLJDWLRQ�
strategy was nearly certain to get dismissed, meaning that PETA would 
not have been able to enter into formal, and quite valuable, discovery. 

Yet, had PETA used the animal welfare approach outlined above, 
the case likely would not have received as much publicity. Making 
KHDGOLQHV� LV�RQH�RI�3(7$¶V�ZHOO�NQRZQ�VWUDWHJLHV�213 Furthermore, by 
suing SeaWorld, PETA exposed SeaWorld’s business practices to the 
media spotlight.214 Under the welfare approach, however, PETA would 
have sued the USDA, which likely would not have generated as much 
media attention or uncovered SeaWorld’s business practices.215 

Another factor to consider when selecting an appropriate 
litigation strategy in animal law cases is the likelihood of public 
backlash. The problem with pursuing an aggressive legal strategy 
is that when a legal issue is prematurely challenged, it can ignite 
strong feelings of opposition in those who initially were not opposed 
to that issue.216 For example, Americans feel strongly about owning 
domesticated animals217 and, had the Tilikum case been successful, pet 
ownership by humans would be unconstitutional as it would infringe 
on animals’ constitutional rights. As such, avid pet owners may have 
opposed PETA’s tactics even though these same people likely support  
 

212 See, e.g., University Must Return $1.4 Million, the peta Files: peta’s 
oFFiCial Blog (Apr. 30, 2009, 4:31 PM), KWWS���ZZZ�SHWD�RUJ�E�WKHSHWD¿OHV�DUFKLYH�
tags/Freedom+of+Information+Act/default.aspx.

213 Why Does PETA use Controversial Tactics?, peta.org, http://www.peta.
RUJ�DERXW�IDT�ZK\�GRHV�SHWD�XVH�FRQWURYHUVLDO�WDFWLFV�DVS[ (last visited Jan. 1, 2013) 
(“We will do extraordinary things to get the word out about animal cruelty because we 
have learned from experience that the media, sadly, do not consider the terrible facts 
about animal suffering alone interesting enough to cover.”).  

214 See, e.g., Bill Mears & Tom Cohen, PETA Lawsuit Alleges SeaWorld 
Enslaves Killer Whales, Cnn.Com (Oct. 26, 2011), KWWS���DUWLFOHV�FQQ�FRP���������
���MXVWLFH�MXVWLFHBNLOOHU�ZKDOH�ODZVXLWB�BNLOOHU�ZKDOHV�RUFLQXV�VHD�ZRUOG�WUDLQHUV"B
s=PM:JUSTICE.

215� )RU�H[DPSOH��LQ�6HSWHPEHU�RI�������3(7$�¿OHG�D�FRPSODLQW�ZLWK�WKH�8�6��
Department of Agriculture regarding an injury to one orca at SeaWorld San Diego, and 
WKHUH�KDV�EHHQ�OLWWOH�PHGLD�FRYHUDJH�VLQFH�¿OLQJ�WKH�FRPSODLQW��&KULVWLQH�5REHUWV��PETA 
Blasts Sea World After Killer Whale Nakai Sustains Serious Injury, nydailytimes.
Com (Oct. 1, 2012, 7:49 PM), KWWS���ZZZ�Q\GDLO\QHZV�FRP�QHZV�QDWLRQDO�VHD�ZRUOG�
NLOOHU�ZKDOH�EDGO\�LQMXUHG�SHWD�¿OHV�FRPSODLQW�DUWLFOH����������. 

216 See, e.g., gerald n. rosenBerg, the hollow hope: Can Courts Bring 
aBout soCial Change?� ��� ������� ������� �QRWLQJ� WKDW� HDUO\� FLYLO� ULJKWV� OLWLJDWLRQ�
precipitated the rise of Ku Klux Klan membership and activity).

217 See U.S. Pet Ownership Statistics, the human soC’y oF the u.s. (Aug. 12, 
2011), http://www.humanesociety.org/LVVXHV�SHWBRYHUSRSXODWLRQ�IDFWV�SHWBRZQHUVKLSB 
statistics.html�BB�

http://www.peta.org/b/thepetafiles/archive/tags/Freedom
http://www.peta.org/b/thepetafiles/archive/tags/Freedom
default.aspx
PETA.org
http://www.peta.org/about/faq/why-does-peta-use-controversial-tactics.aspx
http://www.peta.org/about/faq/why-does-peta-use-controversial-tactics.aspx
CNN.com
http://articles.cnn.com/2011-10-26/justice/justice_killer
http://articles.cnn.com/2011-10-26/justice/justice_killer
NYdailytimes.com
NYdailytimes.com
http://www.nydailynews.com/news/national/sea-world-killer-whale-badly-injured-peta-files-complaint-article-1.1172337
http://www.nydailynews.com/news/national/sea-world-killer-whale-badly-injured-peta-files-complaint-article-1.1172337
http://www.humanesociety.org
pet_ownership_statistics.html
pet_ownership_statistics.html
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initiatives to abate the inhumane treatment of animals.218 Conversely, 
FKDOOHQJLQJ�$:$�UHJXODWLRQV�XQGHU�DQ�DQLPDO�ZHOIDUH�EDVHG�DSSURDFK�
is unlikely to precipitate harsh criticism from the public because the vast 
majority of Americans believe animals should be treated humanely and 
should be spared from needless suffering.219 

As illustrated by exploring these litigation options available to 
PETA, there can be clear advantages and disadvantages to choosing 
HLWKHU�DQ�DQLPDO�ULJKWV��RU�ZHOIDUH�EDVHG�OLWLJDWLRQ�VWUDWHJ\��8OWLPDWHO\��
WKRXJK��DQLPDO�DGYRFDF\�RUJDQL]DWLRQV�VKRXOG�QRW�GHSDUW�IURP�DQLPDO�
ZHOIDUH�EDVHG�OLWLJDWLRQ�VWUDWHJLHV�

b. Recommendations for Future Animal Advocacy Organizations

$QLPDO� DGYRFDF\� RUJDQL]DWLRQV� VKRXOG� FRQWLQXH� WR� SXUVXH�
DQLPDO�ZHOIDUH�EDVHG� OLWLJDWLRQ�VWUDWHJLHV�XQGHU� WKH�$:$�WKURXJK� WKH�
APA. Such cases force federal courts to further broaden Article III and 
prudential standing requirements, making it easier for animal advocacy 
RUJDQL]DWLRQV�WR�ZDJH�OHJDO�EDWWOHV�LQ�IHGHUDO�FRXUW��0RUHRYHU��ZHOIDUH�
VWUDWHJLHV�DUH�FHUWDLQO\�PRUH� OLNHO\� WR�EH�VXFFHVVIXO� WKDQ� ULJKWV�EDVHG�
strategies, meaning the litigation may translate into positive, tangible 
outcomes for animals.220� %HFDXVH� DQLPDO� DGYRFDF\� RUJDQL]DWLRQV�
operate on donations,221� SXUVXLQJ� DQ� DQLPDO� ZHOIDUH�EDVHG� OLWLJDWLRQ�
VWUDWHJ\�PD\�EH�D�PRUH�HI¿FLHQW�XVH�RI�VFDUFH�RUJDQL]DWLRQDO�UHVRXUFHV��

$GGLWLRQDOO\�� JRLQJ� IRUZDUG�� DQLPDO� DGYRFDF\� RUJDQL]DWLRQV�
should focus their litigation efforts primarily on animals in exhibition. 
Animals in exhibition are presented to the public for their viewing, 
ZKLFK�PHDQV�WKDW�DQLPDO�DGYRFDF\�RUJDQL]DWLRQV�FDQ�PRUH�HDVLO\�FKRRVH�
plaintiffs that can compellingly allege an injury in fact. Moreover, 
litigating to achieve better living conditions for exhibition animals, as 
opposed to attempting to expand constitutional rights to animals, is a 
 

218 See PETA’s Vice President: We don’t want to take your dog away, 
latimesBlogs.latimes.Com (Jan. 10, 2009, 9:41 PM), http://latimesblogs.latimes.
com/unleashed/2009 /01/ZKHQ�ZH�¿UVW�U�KWPO (noting that when PETA advocated to 
cancel the Westminster dog show, pet owners feared that PETA would then try to take 
away domestic pets). 

219 Moore, supra note 171 (noting that 71 percent of Americans believe 
animals deserve some protection from exploitation and abuse). 

220 See, e.g., Animal Legal Def. Fund, Inc. v. Glickman, 154 F.3d 426, 438 
�'�&��&LU���������¿QGLQJ�WKDW�LQMXULHV�WR�DHVWKHWLF�LQWHUHVWV�FRQVWLWXWH�DQ�LQMXU\�LQ�IDFW���

221 See, e.g., Financial Reports: 2011 Financial Statement, peta.org, http://
ZZZ�SHWD�RUJ�DERXW�OHDUQ�DERXW�SHWD�¿QDQFLDO�UHSRUW�DVS[ (last visited Jan. 25, 2013) 
�³3(7$�LV�D�QRQSUR¿W��WD[�H[HPSW�����F�����FRUSRUDWLRQ�IXQGHG�DOPRVW�H[FOXVLYHO\�E\�
the contributions of our members.”). 

LAtimesblogs.LAtimes.com
http://latimesblogs.latimes.com/unleashed/2009
http://latimesblogs.latimes.com/unleashed/2009
when-we-first-r.html
PETA.org
http://www.peta.org/about/learn-about-peta/financial-report.aspx
http://www.peta.org/about/learn-about-peta/financial-report.aspx
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cause that a vast majority of Americans support.222 Like many other 
social causes, garnering public support can play an important role in 
effectuating social change.223

,Q� VXP�� DQLPDO� DGYRFDF\� RUJDQL]DWLRQV� VKRXOG� SXUVXH� DQLPDO�
ZHOIDUH�EDVHG� OLWLJDWLRQ� VWUDWHJLHV� RYHU� DQLPDO� ULJKWV�EDVHG� VWUDWHJLHV�
EHFDXVH�ULJKWV�EDVHG�VWUDWHJLHV�LQYROYLQJ�FRQVWLWXWLRQDO�FKDOOHQJHV�DUH�
unlikely to gain traction in federal court. However, the recommendation 
in this Article does not dismiss the arguments that PETA raised as to 
why the court should extend Thirteenth Amendment constitutional 
protection to animals. 

V.  the theoretical eXPansion of legal rights  
to animals 

The struggle to expand legal rights to animals stems from 
$PHULFDQ� VRFLHW\¶V� FKDUDFWHUL]DWLRQ�RI� DQLPDOV� DV� SURSHUW\�224 Due to 
their property status, animals are denied legal rights and barred from 
asserting legal claims in court.225� &KDUDFWHUL]LQJ� FHUWDLQ� JURXSV� DV�
property and denying them legal rights on that basis is not a foreign 
concept in the United States. The pages of American history are replete 
ZLWK�VXFK�H[DPSOHV²PRVW�QRWDEO\�WKH�PLVFKDUDFWHUL]DWLRQ�RI�$IULFDQ�
Americans226 and women as property.227 Animal rights advocates have 
DUJXHG�WKDW�WKH�KLVWRULF�PLVFKDUDFWHUL]DWLRQ�RI�$IULFDQ�$PHULFDQV�DQG�
women, coupled with their eventual emancipation from property status, 
illustrates that given the right societal context, expanding rights to 
animals is not wholly unfathomable.228 

222 Moore, supra note 171.
223 See B. wagman, s. waisman, & p. FrasCh, animal law: Cases and 

materials��������&DUROLQD�$FDGHPLF�3UHVV�������
224 See FranCione, supra�QRWH����DW�������
225 See id.
226 See Dred Scott v. Sandford, 60 U.S. 393, 407, 451 (1856) (“[Slaves are of] 

DQ�LQIHULRU�RUGHU��DQG�DOWRJHWKHU�XQ¿W�WR�DVVRFLDWH�ZLWK�WKH�ZKLWH�UDFH��HLWKHU�LQ�VRFLDO�
or political relations; and so far inferior, that they had no rights.”) (“[T]he right of 
SURSHUW\�LQ�D�VODYH�LV�GLVWLQFWO\�DQG�H[SUHVVO\�DI¿UPHG�LQ�WKH�&RQVWLWXWLRQ�´��

227 B. wagman et al., supra note 220, at �������QRWLQJ�WKDW�ZRPHQ�KDYH�EHHQ�
KLVWRULFDOO\�PLVFKDUDFWHUL]HG�DV�WKH�SURSHUW\�RI�WKHLU�KXVEDQGV���See, e.g., Burdeno v. 
$PSHUVH�����0LFK����������������¿QGLQJ�WKDW�D�ZLIH�FRXOG�QRW�EULQJ�WUHVSDVV�VXLW�LQ�
her own right) (“The wife could neither possess nor manage property in her own right, 
could make no contract of a personal nature which would bind her, and could bring no 
suit in her own name.”). 

228 See generally maJorie spiegel, the dreaded Comparison: human and 
animal slaVery (Mirror Books/I.D.E.A. 1997) (noting similarities between animal 
and human slavery). 
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For many, the expansion of legal rights to animals is not easily 
DQDORJL]HG� WR� WKH�H[SDQVLRQ�RI� OHJDO� ULJKWV� WR�$IULFDQ�$PHULFDQV�DQG�
women, as society was simply expanding rights to other humans.229 In fact, 
FHQWHULQJ�DQ�DQLPDO�ULJKWV�DUJXPHQW�RQ�WKH�KLVWRULF�PLVFKDUDFWHUL]DWLRQ�
RI�$IULFDQ�$PHULFDQV�DQG�ZRPHQ�KDV�EHHQ�FULWLFL]HG�DV�EHLQJ�RIIHQVLYH�
and insensitive.230 As such, it seems the animal rights advocates’ best 
DUJXPHQW�LV�QRW�WKH�DQDORJ\�WR�KLVWRULF�PLVFKDUDFWHUL]DWLRQV��EXW�UDWKHU�
WKH� H[SDQVLRQ� RI� OHJDO� ULJKWV� WR� RWKHU� QRQ�KXPDQ� HQWLWLHV�� VXFK� DV�
corporations. As the expansion of legal rights to corporations shows, 
being human is not necessary to receive legal rights. 

&RXUWV�KDYH�ORQJ�UHFRJQL]HG�WKDW�FRUSRUDWLRQV�DUH�OHJDO�¿FWLRQV�
that are the product of “legal imagination.”231 Corporations have achieved 
“corporate personhood” and this personhood has given corporations the 
legal right to sue and be sued, own property, and enter into contracts.232 
Most recently, the U.S. Supreme Court extended free speech rights 
under the First Amendment to corporations in the highly contentious 
case of Citizens United v. Federal Election Commission.233

The expansion of constitutional protections to corporations 
further illustrates the theoretical possibility of expanding rights to 
animals. Citizens United shows that the expansion of constitutional 
rights to any category of people or entities is not dependent upon 
EHLQJ�KXPDQ��5DWKHU�� WKH� H[SDQVLRQ�RI� ULJKWV� WR�KXPDQV�� QRQ�KXPDQ�
HQWLWLHV��RU�DQLPDOV�LV�DQ�H[HUFLVH�RI�MXGLFLDO�OLQH�GUDZLQJ�LQÀXHQFHG�E\�
SROLWLFDO�DQG�VRFLHWDO�LQHUWLD��,I�QRQ�OLYLQJ�HQWLWLHV�FDQ�EH�DIIRUGHG�WKH�
same free speech protection under the Constitution as humans, surely, 
it is reasonable to conclude that, given the proper level of political and 
societal inertia behind the animal rights cause, living and sentient beings 
could also be afforded some constitutional protections.

229 See, e.g., PETA Evaluates Charges of Racism, CBsnews.Com (Feb. 11, 
2009, 7:13 PM), KWWS���ZZZ�FEVQHZV�FRP���������B�����������KWPO.

230 Id.
231 Wooddale, Inc. v. Fidelity & Deposit Co. of Md., 378 F. 2d 627, 631 (8th 

Cir. 1967).
232 The Rights of Corporations, nytimes.Com (Sept. 21, 2009), available at 

http://www.nytimes.com/2009/09/22/opinion/22tue1�KWPO"BU �	.
233� &LWL]HQV�8QLWHG�Y��)HG��(OHFWLRQ�&RPP¶Q������S.Ct. 876, 900 (2010); see 

Renee Knake, Democratizing the Delivery of Legal Services, 73 ohio st. l.J.�������
37 (2012), for a discussion on the Citizens United Court’s broadening of free speech 
rights to corporations. 

CBSNews.com
http://www.cbsnews.com/2100-201_162-777016.html
NYTimes.com
http://www.nytimes.com/2009/09/22/opinion/22tue1
S.Ct
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Vi. conclusion

:KHQ� DQLPDO� DGYRFDF\� RUJDQL]DWLRQV� OLWLJDWH� DQLPDO� LVVXHV��
WKHLU�OLWLJDWLRQ�VWUDWHJLHV�DUH�ODUJHO\�LQÀXHQFHG�E\�WKHLU�FRPPLWPHQW�WR�
either animal welfare or animal rights. The Tilikum case embodies an 
DQLPDO�ULJKWV�EDVHG�DSSURDFK� WR� OLWLJDWLRQ�VWUDWHJ\�EHFDXVH� LW� UDLVHG�D�
constitutional claim, listed only the orcas as plaintiffs, and used next 
friend standing.234 The Tilikum litigation strategy, although a novel 
approach to litigating animal issues, was largely unsuccessful and 
has now left an adverse ruling that expressly holds that the Thirteenth 
$PHQGPHQW�GRHV�QRW�DSSO\�WR�QRQ�KXPDQV�235 

Due to the lessons learned from the Tilikum case, this Note has 
recommended that animal litigants not depart from traditional animal 
ZHOIDUH�EDVHG� OLWLJDWLRQ� VWUDWHJLHV�� $QLPDO� ZHOIDUH�EDVHG� VWUDWHJLHV�
are more likely to overcome a motion to dismiss, enter discovery, and 
ultimately achieve better living conditions for animals.236 This Article 
IXUWKHU� UHFRPPHQGHG� WKDW� DQLPDO� DGYRFDF\� RUJDQL]DWLRQV� IRFXV� WKHLU�
litigation efforts on challenging the adequacy of U.S. Department of 
Agriculture regulations that govern the living conditions of exhibition 
animals.237 Finally, although this Article advocates for the use of animal 
ZHOIDUH�EDVHG� OLWLJDWLRQ� VWUDWHJLHV�� LW� VLPXOWDQHRXVO\� UHFRJQL]HV� WKH�
theoretical possibility of expanding legal rights to animals given the 
H[SDQVLRQ�RI�FRQVWLWXWLRQDO�ULJKWV�WR�RWKHU�QRQ�KXPDQ�HQWLWLHV��VXFK�DV�
corporations.238 

234 See Discussion, supra Part III.A.
235 Tilikum ex rel. People for the Ethical Treatment of Animals, Inc. v. Sea 

World Parks & Entm’t, 842 F. Supp. 2d 1259, 1264 (S.D. Cal. 2012).
236 See discussion supra Part IV.A & B. 
237 See discussion supra Part IV.B.
238 See discussion supra Part V.
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fuzzy toys and fuzzy feelings:
how the “disney” culture ProVides  
the necessary Psychological link  

to imProVing animal welfare

lindsay sChaFer hurt*

“ Reason is, and ought only to be the slave of the 
passions.”    

~David Hume, A Treatise of Human Nature

This statement may seem counterintuitive to some, especially 
ODZ\HUV��7KH\�DUH�WUDLQHG�IURP�WKH�¿UVW�GD\�LQ�ODZ�VFKRRO�WR�WKLQN��QRW�
IHHO��WKDW�DUJXPHQWV�PXVW�EH�ZHOO�UHDVRQHG��GLVSDVVLRQDWH�VWDWHPHQWV�RI�
why things should be a certain way. Emotion cannot cloud rationality. 
Logic, not feeling, ultimately convinces the decision maker. Perhaps 
this emphasis is why evidence in today’s courtrooms relies on expert 
WHVWLPRQ\� DQG� VFLHQWL¿F� DQDO\VLV��7KH� VLGH�ZLWK� WKH� EHVW� H[SHUWV�� WKH�
most comprehensive tests, and the most thorough studies wins.

But consider for a moment if, instead, rationality could not cloud 
emotion; if feeling, not logic, convinced the decision maker; if evidence 
UHOLHG�PRUH�RQ�LQWXLWLRQ�DQG�LQVWLQFW�UDWKHU�WKDQ�VFLHQWL¿F�DQDO\VLV��:KLOH�
VRPH� ¿HOGV� RI� ODZ�ZRXOG� QRW� EHQH¿W� IURP� VXFK� D� UHYHUVDO�� RQH� DUHD�
VXUHO\�ZRXOG��DQLPDO�ODZ��&RXUW�V\VWHPV�WKDW�KDYH�DGRSWHG�DQ�LQWXLWLRQ�
RULHQWHG� DSSURDFK�RYHU� D� VFLHQFH�RULHQWHG� DSSURDFK�KDYH�PDGH�PRUH�
progress in improving animal welfare.1 That is why reason—as far as it 
involves the “right” thing to do regarding animal welfare—is and ought 
only to be the slave of the passions.

 Lindsay Schafer Hurt is an attorney with Armbrecht Jackson, LLP, in 
Mobile, Alabama. She graduated from Mercer University School of Law in 2013.

1 Compare McDonald’s Corp. v. Steel, [1997] EWHC (QB) 366 (Eng.), as 
reprinted in Sonia S. Waisman, Bruce A. Wagman, & Pamela D. Frasch, animal law 
– Cases & materials 177 (Carolina Academic Press, 2d ed., 2002), with N.J. Soc’y for 
WKH�3UHYHQWLRQ�RI�&UXHOW\�7RZDUGV�$QLPDOV�Y��1�-��'HS¶W�RI�$JULF���1R��$��������7���
2007 WL 486764 (N.J. Super. Ct. App. Div. Feb. 16, 2007) (per curiam). Cf. Mariann 
Sullivan & David J. Wolfson, If It Looks Like a Duck … New Jersey, The Regulation 
of Common Farming Practices, and the Meaning of “Humane” in animal law & the 
Courts: a reader�������������7DLPLH�/��%U\DQW��HW�DO��HGV���������
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i. introduction 

Although people presumably have used animals in experiments, 
fought animals against each other, and otherwise abused or tortured 
DQLPDOV�IRU�KXQGUHGV�RI�\HDUV�� LW�ZDV�QRW�XQWLO� WKH�PLG�� WR� ODWH�����V�
that statutes began to address these practices.2 The connection between 
SRS�FXOWXUH¶V�SV\FKRORJLFDO� LQÀXHQFHV�RQ�VRFLHW\�DQG�SHRSOH¶V�DELOLW\�
WR�HPSDWKL]H�DQG�DQWKURSRPRUSKL]H�KHOSV�H[SODLQ�WKLV�VKLIW��7KH�PHGLD�
KHOSV�FXOWLYDWH�LQFUHDVHG�VHQWLPHQW�IRU�DQLPDO�ZHOIDUH��ZKLFK�LV�WKH�¿UVW�
burden to overcome when advocating for a change in this area of the 
ODZ��7KH�VHFRQG�KXUGOH�LV�FRQYLQFLQJ�WKH�FRXUWV�WR�UHFRJQL]H�WKDW�XVLQJ�
SXUHO\�VFLHQWL¿F�HYLGHQFH�LQ�WKLV�¿HOG�LV�OLNH�WU\LQJ�WR�IRUFH�D�VTXDUH�SHJ�
LQWR� D� URXQG�KROH��3RS� FXOWXUH²VSHFL¿FDOO\�'LVQH\�PRYLHV� IHDWXULQJ�
animal characters (perhaps the term should be “pup” culture)—has 
DOUHDG\�DFFRPSOLVKHG�WKH�¿UVW�WDVN�E\�FXOWLYDWLQJ�DQ�LQFUHDVHG�LQWHUHVW�
in animal rights. The second obstacle still remains. Only when courts 
UHDOL]H�WKDW�SDVW�SUHFHGHQW�LV�QR�ORQJHU�LQ�NHHSLQJ�ZLWK�WKH�LQFUHDVLQJ�
FRQFHUQ�RYHU�DQLPDO�ZHOIDUH��DQG�WKDW�VFLHQWL¿F�HYLGHQFH�RI�VXIIHULQJ�
LV� LQDGHTXDWH� WR�PHDVXUH�RU� LGHQWLI\�FUXHOW\��ZLOO� WKHUH�EH�D�VXI¿FLHQW�
change in the legal protections given to animals.

ii. studies on fuzzy feelings  

Many standard human psychology textbooks “[are] based 
on the belief in a[n]…emotional continuity between animals and 
humans.”3 The ability to imagine oneself in another’s position—to 
HPSDWKL]H²EHJLQV� WR� GHYHORS� GXULQJ� FKLOGKRRG�4 Moreover, “[t]his 
KXPDQ�DELOLW\�WR�HPSDWKL]H�ZLWK�DQRWKHU�LV�QRW�OLPLWHG�WR�RWKHU�KXPDQ�
targets. Anthropomorphism…is likely a byproduct of the ability to 
draw upon one’s own beliefs, feelings, intentions, and emotions, and 
apply the knowledge of these experiences to the understanding of the 
mental states of other species.”5� 5HVHDUFKHUV�ZRUNLQJ� LQ� WKH� ¿HOG� RI�

2 Cf. Linda J. Keeling, Getting the Basics Right!, in proCeedings oF the int’l 
ConFerenCe on animal welFare eduC., 8 (European Commission 2010), available 
at http://ec.europa.eu/food/animal/welfare/seminars/docs/����������BSURFHHGLQJV�
pdf; Alistair B. Lawrence, Janine Muldoon, Nelly Lakestani, Candace E. Currie, & 
Joanne Williams, Animal Welfare Education: Evidence for Action, in proCeedings oF 
the int’l ConFerenCe on animal welFare eduC.,10 (European Commission 2010).

3 Sullivan & Wolfson, supra note 1, at 124.
4 See Lawrence et al., supra�QRWH����DW�������
5 Marissa A. Harrison & A.E. Hall, Anthropomorphism, Empathy, and 

Perceived Communicative Ability Vary With Phylogenetic Relatedness to Humans, 
4(1) J. soC., eVolutionary, & Cultural psyChology 34, 35 (2010) (citing G. Gallup, 
Do Minds Exist In Species Other Than Our Own?, 2 neurosCienCe & BioBehaVioral 
reViews 237-238 (1985)).

http://ec.europa.eu/food/animal/welfare/seminars/docs/
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DQLPDO�ZHOIDUH� KDYH� UHFRJQL]HG� WKDW� FKLOGUHQ¶V� HPSDWKHWLF� UHVSRQVHV�
DQG�DWWLWXGHV�DUH�³SRWHQWLDOO\�VWURQJ�LQÀXHQFHV�RQ�VWLPXODWLQJ�SRVLWLYH�
behaviour [sic] towards animals in children.”6 Muldoon et al. believe that 
a better understanding of children’s empathy, combined with teaching 
children how to be humane, will promote caring behavior in children.7 
Ultimately, “[a] lack of empathy…restrains people from caring about 
[a]nimal [w]elfare.”8

Young people who develop caring behavior during their 
formative years will carry those skills and attitudes with them to 
adulthood,9 resulting in a society that is more conscious of animal 
welfare.10 Using anthropomorphism and “[c]alling on the feelings of 
children when considering the humane treatment of animals can be a 
powerful … tool.”11�6SHFL¿FDOO\��WKH�ZD\�DQLPDOV�DUH�UHSUHVHQWHG�LQ�WKH�
environment in which young people grow up contributes to the attitudes 
and empathy children develop towards animals.12 Thus cultural norms, 
especially the media and pop culture in today’s society, have a strong 
LQÀXHQFH�RQ�KRZ�FKLOGUHQ²DQG�KHQFH�IXWXUH�DGXOWV²YLHZ�DQLPDOV�13

Although “[e]xperience with animals is perhaps the strongest 
LQÀXHQFH�RQ�>FKLOGUHQ¶V@�DWWLWXGHV�´�WKH�DPRXQW�RI�H[SHULHQFH�FKLOGUHQ�
have with animals may not be as important as the quality of experience 
they have.14 For example, a young victim of a dog bite may be less 
likely to form a positive attitude or caring behavior towards animals 
than a child who has had little experience, good or bad, with a dog. The 
inverse also holds true: a child who has only a few exceptionally good 
experiences with animals may be more likely to develop a positive view 
towards animals than a child who has many neutral experiences.

6 Janine Muldoon, Joanne Williams, Alistair Lawrence, Nelly Lakestani, & 
Candace Currie, promoting a ‘duty oF Care’ towards animals among Children 
and young people��DW������8QLY��RI�6W��$QGUHZV�6HSW���������available at http://www.
UHVHDUFK�HG�DF�XN�SRUWDO�¿OHV���������'HIUDB<U�5HSRUWB6HS���SGI. 

7 Id. at 5.
8 Dirk Lips, Animal Welfare Education Programs, in proCeedings oF the 

int’l ConFerenCe on animal welFare eduC., 58 (European Commission 2010).
9 See Muldoon et al., supra note 6, at 19 (citing E. S. Paul & J. Serpell, 

Childhood Pet Keeping and Humane Attitudes in Young Adulthood, 2 animal welFare 
����������������

10 See Marie Helene Schieb, Lars Roeper, & M. Hametter, Animal Welfare 
Education for Children, in proCeedings oF the int’l ConFerenCe on animal welFare 
eduC.�� DW� ������ �(XURSHDQ� &RPPLVVLRQ� ������ �VWDWLQJ� WKDW� ³DQ� LPSURYHPHQW� RI�
SHRSOH�DQLPDO�UHODWLRQV�LV�HVSHFLDOO\�GXUDEOH�LI�NQRZOHGJH�LV�WUDQVIHUUHG�WR�FKLOGUHQ´��

11 D.C. Turner, Importance of Animals to Children, Anthropomorphism, and 
the Development of Empathy, in proCeedings oF the int’l ConFerenCe on animal 
welFare eduC.��DW���������(XURSHDQ�&RPPLVVLRQ�������

12 Muldoon et al., supra note 6, at 6.
13 See id. at 10.
14 Id. at 20.

http://www.research.ed.ac.uk/portal/files/5277504/Defra_Yr1Report_Sep09.pdf
http://www.research.ed.ac.uk/portal/files/5277504/Defra_Yr1Report_Sep09.pdf
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Furthermore, experience with animals encompasses two distinct 
forms of contact: direct and indirect, both of which are important. Direct 
experience involves contact with real animals, as in the example given 
above, whereas indirect experience is comprised of exposure to animal 
likenesses, such as toys, television, and movies. Since people’s early 
basic attitudes towards animals are likely to be shaped by the ways their 
culture uses and represents animals, the media has the power to shape 
children’s unconscious feelings towards animals.15 Especially in Western 
cultures, “animal representations are introduced into all aspects of a 
FKLOG¶V�OLIH�´�IURP�IX]]\�WR\V�DQG�FORWKLQJ�WR�OLWHUDWXUH��WHOHYLVLRQ�VKRZV��
and movies.16�6RPH�FRPPHQWDWRUV�FRQWHQG� WKDW� VXFK�¿FWLRQDOL]DWLRQV�
DQG�SHUVRQL¿FDWLRQV�RI�DQLPDOV�FUHDWH�DQ�LGHDOL]HG�YLHZ�RI�WKH�DQLPDO�
kingdom, populated by furry “friends.” Although some believe these 
LGHDOL]DWLRQV� ³PD\�XQFRQVFLRXVO\� LQÀXHQFH� DGXOW� EHKDYLRXU� >VLF@� DQG�
engender impossible expectations for actual animals,”17 a person’s 
ability to care for animals is likely not as important as his or her empathy 
towards them in bringing about greater legal protection for animals.

Furthermore, media often use an anthropomorphic approach—
which is “likely necessary for the social construction of animal 
welfare”18—when portraying animals by giving animals human 
WUDLWV�� WKXV� EUHDNLQJ� GRZQ� WKH� FODVVLF� KXPDQ�DQLPDO� GLVWLQFWLRQ�19 
Such representations imbue certain animals “with characteristics 
that make them more worthy of care and respect.”20� 6SHFL¿FDOO\��
PDPPDOV�JHQHUDOO\�UHFHLYH�PRUH�SRVLWLYH�FKDUDFWHULVWLFV�WKDQ�¿VK�DQG�
invertebrates. However, even the mammal category can be broken down 
further; farm animals usually receive only minor roles, and mammal 
PHDW¶V�RULJLQV�DUH�RIWHQ�RYHUORRNHG�RU�PLQLPL]HG��0RUHRYHU��WHOHYLVLRQ�
SURJUDPV�WHQG�WR�FULWLFL]H�FUXHOW\�WRZDUGV�QRQ�IDUP�PDPPDOV�EXW�DYRLG�
the treatment of farm animals.21 The difference in legal protections 
between farm mammals and other mammals may have its causes in both 
this disparate media treatment—indirect contact—and the lack of direct 

15 Id. at 24. Cf. Nick Jukes, Catalysing Change in the Curriculum: The Vision 
and Practice of InterNICHE, in proCeedings oF the int’l ConFerenCe on animal 
welFare eduC.��DW��������(�&���������OLVWLQJ�PHGLD�DV�DQ�LQQRYDWLYH�DQG�DOWHUQDWLYH�
means to promoting animal welfare education).

16 Muldoon et al., supra note 6, at 24.
17 Id.�DW�������
18 Harrison & Hall, supra note 5, at 46 (citing S. Wantanabe, How Animal 

Psychology Contributes to Animal Welfare, 106 applied animal BehaViour sCienCe 
����������������

19 Muldoon et al., supra note 6, at 25.
20 Id. (citing J. E. Lerner & L. Kalof, The Animal Text: Message and Meaning 

in Television Advertisements, 40 soCiologiCal Quarterly����������������
21 Id. (citing E. S. Paul, The Representation of Animals on Children’s 

Television, 9 anthrozoös�����������������



Fuzzy Toys and Fuzzy Feelings: How the “Disney” Culture Provides  
the Necessary Psychological Link to Improving Animal Welfare 257

contact children have with pigs, cows, or chickens.22 Compared to farm 
animals, children have more direct contact with companion animals 
such as dogs, cats, and to a lesser extent horses.

iii. disney moVies and fuzzy toys 

3RS�FXOWXUH��VSHFL¿FDOO\�'LVQH\�PRYLHV��HQKDQFHV�WKH�LQWXLWLYH�
FRQQHFWLRQ�EHWZHHQ�KXPDQV�DQG�DQLPDOV�E\�IXO¿OOLQJ�ERWK�WKH�TXDQWLW\�
and quality of experience necessary to engender empathy and caring 
attitudes towards animals in children. Aside from princesses (who notably 
always have lovable animal friends), animal stars are perhaps the most 
UHFRJQL]DEOH�DQG�EHORYHG�'LVQH\�FKDUDFWHUV��)RU�H[DPSOH��IURP�����²
ZKHQ�'LVQH\�UHOHDVHG�LWV�¿UVW�IHDWXUH�¿OP�OHQJWK�PRYLH²WKURXJK�WKH�
end of 2012, the children’s entertainment giant produced 72 animated 
DQG�QRQ�DQLPDWHG�PRYLHV�WKDW�IHDWXUH�DQLPDO�FKDUDFWHUV�DV�WKH�SULPDU\�
stars.23 The most memorable of these include “Dumbo,” “Bambi,” “101 
Dalmatians,” “Homeward Bound: The Incredible Journey,” and “The 

22 See id. at 26.
23 See Disney Movies Guide, disneymoVieslist.Com, http://www.

GLVQH\PRYLHVOLVW�FRP�GLVQH\�PRYLHV�DVS (last visited Apr. 11, 2013) (dumBo (1941), 
BamBi (1942), the three CaBalleros (1944), Fun and FanCy Free (1947), lady and 
the tramp (1955), 101 dalmatians (animated version) (1961), the legend oF loBo 
(1962), the inCrediBle Journey (1963), King oF the grizzlies”(1970), the aristoCats 
(1970), Chandar, the BlaCK leopard oF Ceylon (1972), run, Cougar, run (1972), 
roBin hood (1973), the resCuers (1977), a tale oF two Critters (1977), the many 
adVentures oF winnie the pooh (1977), the FoX and the hound (1981), Basil—
the great mouse deteCtiVe (1986), BenJi the hunted (1987), oliVer and Company 
(1988), duCK tales: the moVie—treasure oF the lost lamp (1990), the resCuers 
down under (1990), homeward Bound: the inCrediBle Journey (1993), the lion 
King (1994), a gooFy moVie (1995), homeward Bound ii: lost in san FranCisCo 
(1996), 101 dalmatians (QRQ�DQLPDWHG�YHUVLRQ) (1996), the lion King ii: simBa’s 
pride (1998), miCKey’s onCe upon a Christmas (1999), an eXtremely gooFy moVie 
(2000), whispers: an elephant’s tale (2000), 102 dalmatians (2000), miCKey’s 
magiCal Christmas: snowed in at the house oF mouse (2001), lady and the tramp 
ii: sCamp’s adVenture (2001), the Country Bears (2002), winnie the pooh: a Very 
merry Christmas (2002), Brother Bear (2003), 101 dalmatians ii: patCh’s london 
adVenture (2003), piglet’s Big moVie (2003), Finding nemo (2003), teaCher’s pet 
(2004), home on the range (2004), winnie the pooh: springtime with roo (2004), 
miCKey’s twiCe upon a Christmas (2004), the lion King 1½ (2004), Valiant (2005), 
pooh’s heFFalump moVie (2005), ChiCKen little (2005), air Buddies (2006), Brother 
Bear 2 (2006), the FoX and the hound 2 (2006), BamBi ii (2006), the wild (2006), 
my Friends tigger and pooh: super sleuth Christmas (2007), ratatouille (2007), 
underdog (2007), snow Buddies (2008), Bolt (2008), BeVerly hills Chihuahua 
(2008), santa Buddies (2009), ponyo (2009), tigger and pooh and a musiCal too 
(2009), g-ForCe (2009), spaCe Buddies (2009), the searCh For santa paws”(2010), 
spooKy Buddies (2011), winnie the pooh (2011), BeVerly hills Chihuahua 2 (2011), 
santa paws 2: the santa pups (2012), BeVerly hills Chihuahua 3: ViVa la Fiesta! 
(2012), and treasure Buddies (2012)).

DisneyMoviesList.com
http://www.disneymovieslist.com/disney-movies.asp
http://www.disneymovieslist.com/disney-movies.asp
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Lion King,” to name a few. When one adds movies that feature animals 
DV�FR�VWDUV�DORQJVLGH�KXPDQ�DFWRUV�RU�LQ�ZKLFK�WKH�SORW�UHYROYHV�DURXQG�
animals—“Old Yeller,” “Air Bud,” and “Secretariat,” for example—the 
total increases to 109.24 This list does not even begin to account for 
movies in which animals play minor roles as friends or sidekicks of 
main characters, such as the White Rabbit in “Alice in Wonderland” or 
Iago the parrot and Raj the tiger in “Aladdin.” Nor does the list include 
QRQ�'LVQH\�¿OPV�RU� WHOHYLVLRQ�VKRZV� WKDW�DUH�HLWKHU�VSLQRIIV�RI� WKHVH�
movies or feature an independent cast of animals.

Another important fact to consider is that all of the Disney 
DQLPDWHG� ¿OPV� LQHYLWDEO\� UHVXOW� LQ� FRUUHVSRQGLQJ� FKLOG�IULHQGO\�
paraphernalia: stuffed animals, clothing, blankets, decor, school 
supplies, and so on. Clearly, the volume and beloved nature of these 
Disney movies and their product lines contribute to the quantity and 
quality of experience children have with animals during their formative 
years. The subconscious, positive view of Pongo the Dalmatian that 
children developed when they watched the movie and subsequently 
played with a stuffed toy Dalmatian carries over into adulthood.25 On a 
societal scale, these empathetic and caring attitudes translate into greater 
protections for animals, especially those animals prevalent in media.

'LVQH\� ¿OPV� DQG� UHODWHG� SDUDSKHUQDOLD� QRW� RQO\� HQKDQFH� WKH�
indirect contact children have with animals, they also contribute to the 
direct contact children experience, but on a more limited scale. For 
example, a dog breed’s popularity often correlates to the release of a 
Disney movie featuring that breed. To illustrate, Disney’s “Air Bud,” a 
¿OP�IHDWXULQJ�D�*ROGHQ�5HWULHYHU��GHEXWHG�LQ�������DQG�VLQFH�WKHQ�WKH�
entertainment company has released eleven additional spinoffs of the 
¿OP²URXJKO\�RQH�HYHU\� WZR�\HDUV�26 Compare those release dates to 
data compiled by the American Kennel Club: since at least 2002, the 

24 See id. (song oF the south (1946), the adVentures oF iChaBod and mr. 
toad (1949), old yeller (1957), the shaggy dog (1959), greyFriars BoBBy (1961), 
Big red (1962), saVage sam (1963), miraCle oF the white stallions (1963), a tiger 
walKs (1964), the ugly daChshund (1966), Charlie, the lonesome Cougar (1967), 
monKeys, go home! (1967), the Jungle BooK (1967), the BareFoot eXeCutiVe 
(1971), the BisCuit eater (1972), mustang (1973), the shaggy d.a. (1976), the Cat 
From outer spaCe (1978), Cheetah (1989), white Fang (1991), rudyard Kipling’s 
the Jungle BooK (1994), white Fang 2 (1994), air Bud (1997), air Bud: golden 
reCeiVer (1998), mighty Joe young (1998), air Bud 3: world pup (2000), air Bud: 
seVenth inning FetCh (2002), snow dogs (2002), air Bud spiKes BaCK (2003), the 
young BlaCK stallion (2003), liFe is ruFF (2005), the shaggy dog (remake) (2006), 
seCretariat (2010), and FranKenweenie (2012)).

25 See Muldoon et al., supra note 6, at 19.
26 See disneymoVieslist.Com, supra at note 23 (air Bud (1997), air Bud: 

golden reCeiVer (1998), air Bud 3: world pup (2000), air Bud: seVenth inning 
FetCh (2002), air Bud spiKes BaCK (2003), air Buddies (2006), snow Buddies (2008), 
santa Buddies (2009), spaCe Buddies (2009), spooKy Buddies (2011), and treasure 
Buddies (2012)).

DisneyMoviesList.com
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*ROGHQ�5HWULHYHU�KDV�EHHQ�RQH�RI�WKH�WRS�¿YH�PRVW�SRSXODU�EUHHGV�LQ�WKH�
United States.27 While statistics were not available for each year since 
2002 or for earlier years, it is likely that, given the Golden Retriever’s 
consistently high popularity rankings, the breed took a top spot on the 
list for several years before 2002 as well. Thus a clear correlation exists 
between popular Disney animal movies and actual pet ownership,28 
leading to increased direct contact between children and animals.

7KH�GLVSDULW\�LQ�OHJDO�SURWHFWLRQ�DIIRUGHG�WR�QRQ�IDUP�PDPPDOV�
DQG� IDUP�DQLPDOV� DOVR� OLNHO\�KDV� LWV� URRWV� LQ�'LVQH\�¿OPV��7KHUH� DUH�
few, if any, laws that actually protect farm animals from the abysmal 
conditions present on factory farms, whereas companion animals enjoy 
VOLJKWO\�PRUH�SURWHFWLRQ�XQGHU�DQWL�FUXHOW\�VWDWXWHV�29 A similar disparity 
exists in Disney movies. Of the 109 movies that feature animals as 
WKH�PDLQ�FKDUDFWHUV�RU�DV�FR�VWDUV��RU�ZKRVH�SORW� IRFXVHV�RQ�DQLPDOV��
RQO\� ¿YH� LQYROYH� IDUP� DQLPDOV²³7KH�7KUHH�&DEDOOHURV´� DQG� ³'XFN�
Tales,” both of which feature ducks; “Piglet’s Big Movie;” “Home 
on the Range;” and “Chicken Little,” which star a pig, cows, and 
chickens, respectively.30 Compare this representation rate of less than 
¿YH�SHUFHQW�WR�WKH�SHUFHQWDJH�RI�'LVQH\�PRYLHV�WKDW�IHDWXUH�WKH�FODVVLF�
companion animals: nearly half focus on dogs or cats.31 Such a gross 
underrepresentation leads to a lack of experience children have with 
farm animals and may translate to a lack of legal protection.

27 Am. Kennel Club, AKC Dog Registration Statistics, http://www.akc.org/
UHJ�GRJUHJBVWDWV�FIP (last visited Apr. 11, 2013). 

28� +RZHYHU�� WKH� UHODWLRQVKLS�PD\� EH� UHYHUVHG��PHDQLQJ� LQFUHDVHG� DQLPDO�
VSHFL¿F�RZQHUVKLS�FRXOG�DFWXDOO\�KDYH�VSXUUHG�WKH�PDNLQJ�DQG�VXEVHTXHQW�SRSXODULW\�
of movies featuring that animal.

29� )RU�H[DPSOH��WKH�$QLPDO�:HOIDUH�$FW����8�6�&����������HW�VHT���VSHFL¿FDOO\�
exempts farm animals from its coverage. See 7 U.S.C. § 2132(g). Similarly, the Animal 
:HOIDUH�5HJXODWLRQV����&�)�5���������HW�VHT���VSHFL¿FDOO\�H[FOXGHV�IDUP�DQLPDOV�IURP�
its provisions.

30 See disneymoVieslist.Com , supra note 23.
31 See id. (lady and the tramp (1955), 101 dalmatians (animated version) 

(1961), the inCrediBle Journey (1963), the aristoCats (1970), the FoX and the 
hound (1981), BenJi the hunted (1987), oliVer and Company (1988), homeward 
Bound: the inCrediBle Journey (1993), a gooFy moVie (1995), homeward Bound 
ii: lost in san FranCisCo (1996), 101 dalmatians (QRQ�DQLPDWHG�YHUVLRQ) (1996), 
an eXtremely gooFy moVie (2000), 102 dalmatians (2000), lady and the tramp ii: 
sCamp’s adVenture (2001), 101 dalmatians ii: patCh’s london adVenture (2003), 
teaCher’s pet (2004), air Buddies (2006), underdog (2007), snow Buddies (2008), 
Bolt (2008), BeVerly hills Chihuahua (2008), santa Buddies (2009), spaCe Buddies 
(2009), the searCh For santa paws (2010), spooKy Buddies (2011), old yeller 
(1957), the shaggy dog (1959), greyFriars BoBBy (1961), Big red (1962), saVage 
sam (1963), the ugly daChshund (1966), the BisCuit eater (1972), the shaggy d.a. 
(1976), the Cat From outer spaCe (1978), white Fang (1991), white Fang 2 (1994), 
air Bud (1997), air Bud: golden reCeiVer (1998), air Bud 3: world pup (2000), air 
Bud: seVenth inning FetCh (2002), snow dogs (2002), air Bud spiKes BaCK (2003), 
liFe is ruFF (2005), the shaggy dog (remake) (2006), and FranKenweenie (2012)).

http://www.akc.org/reg/dogreg_stats.cfm
http://www.akc.org/reg/dogreg_stats.cfm
DisneyMoviesList.com
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iV. oVercoming the awareness hurdle 

Legislative branches and voter ballots in the United States have 
EHHQ�VRPHZKDW�PRUH�DPHQDEOH�WKDQ�WKH�MXGLFLDO�EUDQFK�WR�UHFRJQL]LQJ�
animal interests. Legislators’ and voters’ ability to rely on their emotions 
likely has caused the slightly better response and resulted in a heightened 
ability to overcome inertia in the realm of animal welfare, whereas the 
judiciary is bound by its reliance on science. The empathy towards 
animals that lawmakers and voters developed when they watched 
Disney movies as children carried over into adulthood and manifested 
itself in the animal rights movement. Voters in a few states have banned 
certain factory farming practices,32 and there is evidence even in 
factory farming that Disney media may have subconsciously affected 
the industry’s mindset. For instance, major pork producers recently 
pledged to slowly phase out gestation crates,33 and the American Veal 
Association Board of Directors unanimously approved a new policy 
that the veal industry transition from veal crates to group housing by the 
end of 2017.34�7KH�FR�SUHVLGHQW�RI�D�OHDGLQJ�YHDO�SURGXFHU�HYHQ�FDOOHG�
veal crates “inhumane and archaic.”35 Courts, on the other hand, cannot 
keep pace. Common law prevents most judges from being able to fully 
consider their intuition or adhere to the caring attitudes they developed 
as children.

To illustrate, thousands of plaintiffs have brought cases to 
recover emotional damages for injuries to pets, but the vast majority of 
state courts do not allow such recovery for a variety of reasons.36 In cases 
DOOHJLQJ� QHJOLJHQW� LQÀLFWLRQ� RI� HPRWLRQDO� GLVWUHVV�� WKH� LQMXUHG� SHUVRQ�

32 Sullivan & Wolfson, supra�QRWH����DW��������
33 Steve Karnokowski, Gestation Crates For Pigs Phased Out By Pork 

Industry To Improve Treatment Of Animals, huFFington post (Mar. 22, 2012), http://
ZZZ�KXI¿QJWRQSRVW�FRP������������JHVWDWLRQ�FUDWHV�IRU�SLJVBQB��������KWPO. 

34 Rod Smith, Veal Group Housing Approved, FeedstuFFs, Aug. 6, 2007, at 3.
35 Humane Soc’y of the U.S., Strauss Veal and Marcho Farms Eliminating 

&RQ¿QHPHQW� E\�&UDWH (Feb. 22, 2007), available at http://www.humanesociety.org/
DVVHWV�SGIV�IDUP�VWUDXVVBYHDOBPDUFKRBIDUPV�SGI. 

36 See, e.g., McDougall v. Lamm, 48 A.3d 312 (N.J. 2012); Shera v. N.C. 
State Univ. Veterinary Teaching Hosp., 723 S.E.2d 352 (N.C. Ct. App. 2012); Scheele 
Y��'XVWLQ������$��G������9W���������.DXIPDQ�Y��/DQJKRIHU������3��G������$UL]��&W��
App. 2009); Koester v. VCA Animal Hosp., 624 N.W.2d 209 (Mich. Ct. App. 2009); 
Feger v. Warwick Animal Shelter, 814 N.Y.S.2d 700 (N.Y. App. Div. 2006); Burgess 
v. Shampooch Pet Indus., Inc., 131 P.3d 1248 (Kan. Ct. App. 2006); Carbasho v. 
Musulin, 618 S.E.2d 368 (W. Va. S. Ct. App. 2005); Lachenman v. Stice, 838 N.E.2d 
451 (Ind. Ct. App. 2005); Kennedy v. Byas, 867 So. 2d 1195 (Fl. Dist. Ct. App. 2004); 
Oberschlake v. Veterinary Ass’n Animal Hosp., 785 N.E.2d 811 (Ohio Ct. App. 2003); 
Mitchell v. Heinrichs, 27 P.3d 309 (Alaska 2001); Nichols v. Sukaro Kennels, 555 
N.W.2d 689 (Iowa 1996).

http://www.huffingtonpost.com/2012/03/22/gestation-crates-for-pigs_n_1372073.html
http://www.huffingtonpost.com/2012/03/22/gestation-crates-for-pigs_n_1372073.html
http://www.humanesociety.org/assets/pdfs/farm/strauss_veal_marcho_farms.pdf
http://www.humanesociety.org/assets/pdfs/farm/strauss_veal_marcho_farms.pdf
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usually must be related to the party bringing the claim. For example, 
in Rabideau v. City of Racine,37�SROLFH�RI¿FHUV�VKRW�WKH�SODLQWLII¶V�GRJ�
in plain view, so she sued for emotional distress damages. Despite the 
Supreme Court of Wisconsin’s recognition that humans and dogs share 
a special bond and have done so for thousands of years,38 the Court 
QHYHUWKHOHVV�UHVRUWHG�WR�WKH�ORQJ�HVWDEOLVKHG�SUHFHGHQW�WKDW�WKH�SODLQWLII�
FRXOG�QRW� UHFRYHU�XQGHU�KHU�QHJOLJHQW� LQÀLFWLRQ�RI� HPRWLRQDO�GLVWUHVV�
theory because she and her dog were not related.39

&RXUWV�DOVR�GHQ\�UHFRYHU\�IRU�LQWHQWLRQDO�LQÀLFWLRQ�RI�HPRWLRQDO�
distress in pet injury cases, as did the Rabideau court, because courts 
XVXDOO\� ¿QG� WKDW� LQWHQWLRQDO� LQÀLFWLRQ� GRHV� QRW� RFFXU� LQ� FRPSDQLRQ�
animal cases, which is what happened in Gluckman v. American Airlines, 
Inc.40 In that case, the plaintiff’s dog was in an airplane cargo crate 
IRU�KRXUV�RQ�D�KRW�VXPPHU�GD\�LQ�$UL]RQD�DQG�VXIIHUHG�IURP�H[WUHPH�
heat exhaustion and brain damage.41 American Airlines broke policy 
mandates to keep air cargo compartments at a certain temperature.42 The 
court found that, although the airline did not follow policy, it had not 
directed that conduct towards the plaintiff.43

Both Rabideau and Gluckman show how deeply the courts are 
HQWUHQFKHG� LQ� WKHLU�SULRU�GHFLVLRQV��(YHQ� LI�D� MXGJH�V\PSDWKL]HV�ZLWK�
a plaintiff and might be personally inclined to rule in his or her favor, 

37 627 N.W. 2d 795 (Wis. 2001).
38 Id. at 798, stating:

At the outset, we note that we are uncomfortable with the law’s 
FROG�FKDUDFWHUL]DWLRQ�RI�D�GRJ«�DV�PHUH�µSURSHUW\��/DEHOLQJ�D�GRJ�
‘property’ fails to describe the value human beings place upon the 
companionship that they enjoy with a dog… .  This term inadequately 
and inaccurately describes the relationship between a human and a 
dog.

The association of dog and human is longstanding. Dogs have been 
a part of human domestic life since 6,300 B.C. Archaeologists have 
XQFRYHUHG� D� �������\HDU�ROG� EXULDO� VLWH� LQ� ZKLFK� D� KXPDQ� EHLQJ�
and a dog lay buried together. ‘The arm of the person was arranged 
RQ� WKH� GRJ¶V� VKRXOGHU�� DV� LI� WR� HPSKDVL]H� WKH� ERQGV� WKDW� H[LVWHG�
between these two individuals during life.’ [citation omitted]. Dogs 
are as much a part of the human experience that we need not cite 
to authority when we note that…dogs continue to provide humans 
with devoted friendship.

39 Id.
40 844 F.Supp��������������6�'�1�<��������
41 Id.
42 See generally, id.
43 Id.,at 158.

F.Supp
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precedent constrains the decision and mandates otherwise.44 There is 
hope, however. Case law can be changed when a judge feels that the old 
way of doing things is no longer adequate or relevant. Take Campbell 
v. Animal Quarantine Station,45 for example. In that case, the Supreme 
&RXUW�RI�+DZDLL�DI¿UPHG�DQ�HPRWLRQDO�GDPDJHV�DZDUG�WR�D�IDPLO\�ZKRVH�
dog had negligently been left in a hot car while awaiting transport from 
a quarantine station.46�7KH� IDPLO\�ZDV�QRWL¿HG�RI� WKH�GRJ¶V�GHDWK�YLD�
telephone.47 Normally, a plaintiff would have to show that the emotional 
distress manifested itself in physical symptoms, but Hawaii had done 
away with the requirement years ago.48 Another requirement is that 
the plaintiff must either be an eyewitness to the accident or located 
a reasonable distance away from the accident, but the court departed 
from that general rule as well.49�:KLOH� WKH� FRXUW� XOWLPDWHO\� DI¿UPHG�
the damages award to the dog’s family in that case, the amount was 
relatively low—$1,000 for the entire family.50 Had they received more 
at the trial court level, the result may have been different.

Compare generally stagnant case law in the United States to 
slightly more dynamic statutes. Importantly, the difference lies in the 
fact that Disney movies span multiple generations and reach as far 
back as the Silent Generation, or those born prior to World War II. The 
¿UVW�SUHGRPLQDQWO\�DQLPDO�FDVW�GHEXWHG�LQ�³'XPER´�LQ�������PHDQLQJ�
that children who enjoyed the movie were born in the 1930s. Disney 
released at least one animal movie almost every year thereafter.51 Thus 
WKDW� ¿UVW� JURXS� RI� FKLOGUHQ� ZKR� JUHZ� XS� ZDWFKLQJ� 'LVQH\� FODVVLFV�
UHDFKHG�DQ�DJH�DW�ZKLFK�WKH\�FRXOG�HIIHFW�OHJDO�FKDQJH�DURXQG�WKH�PLG�
twentieth century. Predictably, laws that attempted to protect animal 
ZHOIDUH�DQG�SURPRWH�WKHLU�LQWHUHVWV�¿UVW�EHJDQ�WR�DSSHDU�LQ�WKH�PLGGOH�
of the twentieth century. Congress enacted the Humane Slaughter Act 
in 1958,52�WKH�¿UVW�YHUVLRQ�RI�WKH�$QLPDO�:HOIDUH�$FW�SDVVHG�LQ������53 
WKH�¿UVW�VWDWH�DQWL�DQLPDO�FUXHOW\�VWDWXWH�SDVVHG�LQ�������DQG�EHIRUH�WKH�
turn of the century, every state code contained some kind of prohibition 

44 Id. (stating that courts that “view[] a pet as more than property … are 
DEHUUDWLRQV�À\LQJ�LQ�WKH�IDFH�RI�RYHUZKHOPLQJ�DXWKRULW\�WR�WKH�FRQWUDU\´�DQG�QRWLQJ�
that “sentiment will not be considered in assessing market value for purposes of 
determining measure of damages for destruction of a dog”).

45 Campbell v. Animal Quarantine Station, 632 P.2d 1066 (Haw. 1981). 
46 Id. at 1067.
47 Id.
48 Id. at 1068 (citing Rodrigues v. State, 472 P.2d 509 (Haw. 1970)).
49 Id. at 1069.
50 Id. at 1067.
51 See disneymoVieslist.Com, supra note 23.
52 Humane Slaughter Act 7 U.S.C. § 1901 et. seq. (1958). [Rule 12)
53 Laboratory Animal Act of 1966, 7 U.S.C. § 2131 et. seq. (1966). [Rule 12]

DisneyMoviesList.com
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against such practices.54 While these statutes do not provide much bite 
in the struggle for improved animal welfare, they are generally better 
than the current state of much of the case law.

V. science Vs. intuition 

a. The American Approach

Two facts explain why the common law in the United States 
LV�VR�UHVLVWDQW�WR�FKDQJH�LQ�WKH�DUHD�RI�DQLPDO�ODZ��7KH�¿UVW�LV�WKH�IDFW�
WKDW� PRVW� HYLGHQFH�� HVSHFLDOO\� LQ� UHFHQW� \HDUV�� FRQVLVWV� RI� VFLHQWL¿F�
WHVWLPRQ\��7KH�VHFRQG�LV�WKH�IDFW�WKDW�WULDOV�UHO\�KHDYLO\�RQ�WKLV�VFLHQWL¿F�
evidence. The resulting combination is a body of case law that fails to 
account for a common sense, intuitive approach, thereby stripping any 
effect empathy could have on the outcome.

7R�LOOXVWUDWH��WKH�JURVV�LQDGHTXDF\�RI�VFLHQWL¿F�HYLGHQFH�LQ�DQLPDO�
welfare cases can be seen in New Jersey Society for the Prevention 
of Cruelty to Animals v. New Jersey Department of Agriculture 
(NJSPCA).55� 7KDW� FDVH� FHQWHUHG� DURXQG� D� QXPEHU� RI� LQGXVWU\�ZLGH�
SUDFWLFHV�FRQFHUQLQJ�OLYHVWRFN��IRUFHG�PROWLQJ�RI�HJJ�OD\LQJ�KHQV�56 use 
of veal crates,57 sow gestation crates,58 tail docking, castrating without 
DQHVWKHVLD�� GH�EHDNLQJ�� WRH�WULPPLQJ�59 transporting emaciated and 

54 See Pamela D. Frasch, Stephan K. Otto, Kristen M. Olsen & Paul A. Ernst, 
State Animal Anti-Cruelty Statutes: An Overview, 5 animal L. 69, 71 & n. 13 (1999).

55 NJSPCA,�1R��$��������7��������:/���������1�-��6XSHU��&W��$SS��'LY��
Feb. 16, 2007) (per curiam). [Rule 10.8]

56 Forced molting involves withholding all food from hens for as long as 
IRXUWHHQ�GD\V�WR�LQGXFH�DGGLWLRQDO�HJJ�OD\LQJ��See A Compassion Over Killing Report: 
Animal Suffering in the Egg Industry, eggindustry.Com, http://www.eggindustry.com/
F¿�UHSRUW�"Y IRUFHG (last visited Jan. 31, 2014).

57� &DOYHV� UDLVHG� LQ�YHDO�FUDWHV�DUH�FRQ¿QHG� LQ�VPDOO�VSDFHV��ZKLFK�DUH�ELJ�
enough for the calf only to stand or lie down but not to turn around or stretch its limbs. 
They contain no hay for bedding in order to prevent the calf from eating it. Instead the 
FDOYHV�DUH�IHG�DQ�LURQ�DQG�¿EHU�GH¿FLHQW�OLTXLG�PLON�VXEVWLWXWH�WR�JLYH�WKHLU�PHDW�D�SDOH�
color. See Mass. Soc’y for the Prevention of Cruelty to Animals, Factory Farming: 
Veal Calves on a Factory Farm, MSPCA.org, http://www.mspca.org/programs/
DQLPDO�SURWHFWLRQ�OHJLVODWLRQ�DQLPDO�ZHOIDUH�IDUP�DQLPDO�ZHOIDUH�IDFWRU\�IDUPLQJ�
FRZV�YHDO�FDOYHV�RQ�D�IDFWRU\�IDUP�KWPO (last visited Mar. 21, 2013).

58 Sow gestation crates are similar; these cages are not big enough for the 
pregnant sow to turn around or take a full step forward or backward. Humane Soc’y 
of the U.S., Crammed Into Gestation Crates (Dec. 14, 2012), available at http://www.
KXPDQHVRFLHW\�RUJ�LVVXHV�FRQ¿QHPHQWBIDUP�IDFWV�JHVWDWLRQBFUDWHV�KWPO. 

59� 7DLO� GRFNLQJ�� FDVWUDWLQJ�� GH�EHDNLQJ�� DQG� WRH�WULPPLQJ� DUH� DOO� IRUPV� RI�
amputation that are done without anesthesia, which purportedly serves hygienic 
DQG�VDIHW\�SXUSRVHV��+RZHYHU��VWXGLHV�RQ�FRZ�WDLO�GRFNLQJ�GLG�QRW�VKRZ�D�GHFUHDVH�
between disease rates in cows with their tails and cows whose tails had been docked. 
See C. B. Tucker & D. M. Weary, Tail Docking in Dairy Cattle, 11 animal welFare 

EggIndustry.com
http://www.eggindustry.com/cfi/report/?v=forced
http://www.eggindustry.com/cfi/report/?v=forced
MSPCA.org
http://www.mspca.org/programs/animal-protection-legislation/animal-welfare/farm-animal-welfare/factory-farming/cows/veal-calves-on-a-factory-farm.html
http://www.mspca.org/programs/animal-protection-legislation/animal-welfare/farm-animal-welfare/factory-farming/cows/veal-calves-on-a-factory-farm.html
http://www.mspca.org/programs/animal-protection-legislation/animal-welfare/farm-animal-welfare/factory-farming/cows/veal-calves-on-a-factory-farm.html
http://www.humanesociety.org/issues/confinement_farm/facts/gestation_crates.html
http://www.humanesociety.org/issues/confinement_farm/facts/gestation_crates.html
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downed animals,60 and forced feeding.61 Several groups view all of these 
SUDFWLFHV�DV�LQKXPDQH�GXH�WR�WKH�VXIIHULQJ�WKH\�LQÀLFW�RQ�DQLPDOV�62 In 
an effort to address these practices, in 1996, the New Jersey legislature 
directed the state department of agriculture to promulgate “humane” 
standards for the treatment of farmed animals.63 The agency did so, 
but animal welfare groups challenged the regulations concerning the 
practices listed above as outside the legislative mandate because the 
standards were not actually “humane.”64 The court in that case had to 
decide whether the department’s regulations concerning the treatment 
RI�IDUPHG�DQLPDOV�DFFRUGHG�ZLWK� WKH�GH¿QLWLRQ�RI�³KXPDQH�´65 which 
WKH� UHJXODWLRQV� GH¿QHG� DV� ³PDUNHG� E\� FRPSDVVLRQ�� V\PSDWK\� DQG�
consideration for the welfare of animals.”66 The regulations further 
GH¿QHG�³DQLPDO�ZHOIDUH´�DV�WKH�³SK\VLFDO�DQG�psychological harmony 
between the animal and its surroundings,”67 which requires a “holistic 
evaluation.”68

Despite the regulations’ reliance on psychological terms and 
concepts—compassion, sympathy, psychological harmony, and holistic 
evaluation—the department nevertheless based the practical regulations 
concerning animal husbandry on “objective criteria.”69 The agency 

inFo. Center Bull��1R�������:LQWHU������	�6SULQJ��������available at http://www.nal.
usda.gov/awic/newsletters/v11n3/11n3tuck.htm��2WKHU�VWXGLHV�RQ�GH�EHDNLQJ�SRXOWU\�
VXJJHVWHG�WKDW�WKLV�SUDFWLFH�KDV�OHG�WR�³ORQJ�WHUP�FKURQLF�SDLQ�DQG�GHSUHVVLRQ´�DQG�KDV�
served only to prevent poultry from pecking at and eating each other. This unnatural 
EHKDYLRU�LV�LQ�WXUQ�FDXVHG�E\�WKH�H[WUHPHO\�FUDPSHG�DQG�DUWL¿FLDO�FRQGLWLRQV�LQ�EDWWHU\�
cages. See United Poultry Concerns, Debeaking, upC FaCt sheet, available at http://
ZZZ�XSF�RQOLQH�RUJ�PHUFKDQGLVH�GHEHDNBIDFWVKHHW�KWPO (last visited Mar. 27, 2013).

60 A downed animal is an animal that “is too sick, diseased, or injured to 
stand and walk on his or her own.” They occur in almost every type of factory farm. 
NoDowners.org, http://www.nodowners.farmsanctuary.org/faqs/htm (last visited Mar. 
27, 2013).

61 NJSPCA�������:/���������DW������)RUFHG�IHHGLQJ��ZKLFK�LV�XVHG�LQ�IRLH�
gras production, consists of forcing a pipe down a duck or goose’s neck each day for 
several weeks to cause the bird’s liver to develop hepatic lipidosis and grow up to ten 
WLPHV� LWV�QRUPDO�VL]H��+XPDQH�6RF¶\�RI� WKH�8�6���California’s 2012 Ban on Force-
Feeding for Foie Gras (Apr. 30, 2012), available at http://www.humanesociety.org/
LVVXHV�IRUFHBIHGBDQLPDOV���8XKF=�Q�'R$. 

62 See, e.g., eggindustry.Com, supra note 53; Massachusetts Society for 
the Prevention of Cruelty to Animals, supra note 54; Humane Society of the United 
States, supra note 55; Tucker & Weary, supra note 56; United Poultry Concerns, supra 
note 56; NoDowners.org, supra note 57; Humane Society of the United States, supra 
note 58.

63� 1�-�6�$������������D���������
64 NJSPCA�������:/���������DW����
65 Id.
66� 1�-�$�&����������D��
67 Id. (emphasis added).
68 Id.�DW���������D��
69 NJSPCA�������:/���������DW���

http://www.nal.usda.gov/awic/newsletters/v11n3/11n3tuck.htm
http://www.nal.usda.gov/awic/newsletters/v11n3/11n3tuck.htm
http://www.upc-online.org/merchandise/debeak_factsheet.html
http://www.upc-online.org/merchandise/debeak_factsheet.html
NoDowners.org
http://www.nodowners.farmsanctuary.org/faqs.htm
http://www.humanesociety.org/issues/force_fed_animals/#.UuhcZ3n0DoA
http://www.humanesociety.org/issues/force_fed_animals/#.UuhcZ3n0DoA
EggIndustry.com
NoDowners.org
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considered factors such as “maint[enance] of adequate body condition, 
assessment of the animal’s ability to sustain its reproductive capacity, 
data measuring adrenal gland activity …, manifestation of signs of 
injury or disease and the rate of animal morbidity and mortality.”70 None 
of these factors afforded an opportunity to consider on a subjective, 
intuitive level whether a particular factory farming practice constituted 
“humane” treatment.

At the outset, precedent prevented the NJSPCA court from 
WDNLQJ� DQ\WKLQJ� EXW� D� VFLHQWL¿F� DSSURDFK�71 The court had to give 
“substantial deference” to the state department of agriculture because 
“‘agencies have the specialized expertise necessary to enact regulations 
dealing with technical matters.’”72 Additionally, the court presumed that 
LW�ODFNHG�H[SHUWLVH�LQ�WKH�¿HOG�RI�DQLPDO�VXIIHULQJ�DQG�WKDW�WKH�DJHQF\�
could supply such expertise73—a presumption that implicitly suggests 
WKH�FRXUW�FRXOG�QRW�UHO\�RQ�LWV�RZQ�LQWXLWLRQ��7KLV�VFLHQWL¿F�DSSURDFK��
devoid of any reliance on instincts, resulted in a victory for the state 
department of agriculture.74 The regulations governing veal crates 
were based on more than one hundred studies and were supported by 
science, but the court ignored the fact that calves could not turn around 
in the crates.75� /LNHZLVH�� WKH� VFLHQWL¿F� FRPPXQLW\� VXSSRUWHG� WKH� XVH�
of sow gestation crates but the court discarded “several state and 
foreign governments[’]” denunciations of this type of pigpen.76 Despite 
controversy over the various forms of amputation, which the court itself 
even labeled “[m]utilation [p]ractices.,”77 the court nevertheless deferred 
WR�WKH�DJHQF\�EHFDXVH�WKH�GHSDUWPHQW�³PDGH�D�VFLHQWL¿F�MXGJPHQW´�IRU�D�
practice such as tail docking.78 Similarly, the court rejected the remainder 
of the practices under review.79 If the court had considered, or had been 
allowed to consider psychological components as the regulations called 
for, perhaps the outcome would have been different.

Although the Supreme Court of New Jersey eventually reversed in 
part the appellate court’s decision,80 the supreme court’s opening remarks 

70 Id.
71 Id.�DW���
72 Id. (quoting N.J. State League of Muns. v. Dep’t of Cmty. Affairs, 729 

A.2d 21, 27 (N.J. 1999) (emphasis added)).
73 Id.�DW����TXRWLQJ�In Re Regulation of Operator Serv. Providers, 778 A.2d 

546, 576 (N.J. Super. Ct. App. Div. 2001)).
74 Id.�DW���
75 Id.�DW�����
76 Id.�DW�����
77 Id.�DW���
78 Id.�DW���
79 Id.�DW�������������
80 N.J. Soc. for Prevention of Cruelty to Animals v. N.J. Dep’t of Agric., 955 

A. 2d 886 (N.J. 2008).
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illustrate the judiciary’s recognition that evaluating animal welfare 
requires using intuition, yet the justices expressly declined to do so:

[T]he issues before us raise questions and debates arising 
from deeply held notions concerning the welfare of 
animals generally. Nonetheless, the dispute before this 
Court has nothing to do with anyone’s love for animals, 
or with the way in which any of us treats our pets… . 

In the end, our focus is not upon, nor would it be appropriate 
IRU�XV�WR�DGGUHVV��ZKHWKHU�ZH�GHHP�DQ\�RI�WKH�VSHFL¿FDOO\�
challenged practices to be, objectively, humane. To engage 
in that debate would suggest that we have some better 
understanding of the complex VFLHQWL¿F� DQG� WHFKQLFDO�
issues than we possibly could have, or that we are in some 
sense better able to evaluate the extensive record compiled 
by the Department than is that body itself. To engage in 
that discussion would also suggest that in a realm in 
which the Legislature has expressed its intention that an 
administrative agency bring its expertise to bear upon the 
issues, this Court is better equipped to do so. More to the 
point, it would suggest that we, rather than the Legislature 
or the Department, know which farming and livestock 
practices are objectively humane and which are not.81

Indeed, the phrase “objectively humane” is an oxymoron and serves to 
IXUWKHU�LOOXVWUDWH�KRZ�XVLQJ�TXDQWLWDWLYH��VFLHQWL¿F�HYLGHQFH�DQG�REMHFWLYH�
FULWHULD�DUH�LOO�VXLWHG�IRU�PDNLQJ�TXDOLWDWLYH��LQWXLWLYH�GHFLVLRQV�

b. The Alternative Approach

Compare NJSPCA to the overseas efforts to protect animals. In 
McDonald’s Corp. v. Steel,82 a British animal rights group published a 
pamphlet that accused McDonald’s and its meat suppliers of torture and 
cruelty towards animals. Since the allegations in the civil case included 
defamation, one of the issues facing the English court was whether the 
GHIHQGDQWV�ZHUH� MXVWL¿HG� LQ� SULQWLQJ� WKH� LQIRUPDWLRQ²L�H���ZKHWKHU� WKH�
pamphlet was true.83�0RUH�VSHFL¿FDOO\��WKH�SDPSKOHW�VWDWHG�WKDW�0F'RQDOG¶V� 
 
 

81 Id. at 889 (emphasis added).
82 McDonald’s Corp., animal l.—Cases & materials 177.
83 See Daniel J. Wolfson, McLibel, 5 animal�/�������������������
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was “responsible for torture and murder” by using animals that “spend  
WKHLU�ZKROH�OLYHV�LQ�WKH�HQWLUHO\�DUWL¿FLDO�FRQGLWLRQV�RI�KXJH�IDFWRU\�IDUPV��
with no access to air or sunshine and no freedom of movement.”84

As a result of these statements, the judge in McDonald’s Corp. 
v Steel, Justice Bell, had to examine the practices used on factory farms 
and determine whether such procedures were “cruel.”85 Thus the issue 
was analogous to the question facing the court in NJSPCA concerning 
whether factory farming practices were humane. Before Justice Bell 
FRXOG�DGGUHVV� WKH�TXHVWLRQ� LQ� WKH�(QJOLVK�FDVH��KH�¿UVW�KDG� WR�GHFLGH�
ZKLFK� RI� WKUHH� DSSURDFKHV� KH� ZRXOG� XVH�� 7KH� ¿UVW� DSSURDFK� LV� WKDW�
anything that causes an animal stress or discomfort is cruel. Justice Bell 
rejected this approach as too stringent, noting that “[m]erely containing, 
handling and transporting an animal may cause it stress.”86 The second 
approach is that any practice that conforms to industry customs is 
acceptable and not cruel (notably, this approach is used in the United 
States and was part of the reason why the court in NJSPCA deferred 
to the state department of agriculture).87 Justice Bell also rejected this 
approach, because it “hand[s] the decision as to what is cruel to the food 
industry completely… .”88 Finally, the third approach is that any practice 
that does not follow government guidelines, recommendations, or codes 
is cruel.89 Justice Bell partially settled on this approach by looking to a 
QXPEHU�RI�JXLGHOLQHV�WKDW�YDULRXV�DQLPDO�ZHOIDUH�RUJDQL]DWLRQV�HVSRXVH��
These guidelines are known as the “Five Freedoms” and encompass 
(1) malnutrition; (2) pain, injury, and fear; (3) disease treatment and 
prevention; (4) physical and thermal comfort; and (5) ability to perform 
normal behavioral functions.90 However, Justice Bell stated these 
guidelines, even though they were useful, “do not necessarily judge 
what is cruel or not.”91 Rather, he “[had to] judge that for [himself] on 
the evidence” he heard.92

,PSRUWDQWO\�� WKH� HYLGHQFH� DW� WULDO� GLG� QRW� LQFOXGH� VFLHQWL¿F�
evidence in the form presented in NJSPCA. Instead, Justice Bell relied 
on “[his] own judgment” and witnesses’ views, when they “seem[ed] 
sensible.”93�$OWKRXJK�YDULRXV�GRFWRUV�WHVWL¿HG��WKH�HYLGHQFH�ZDV�PRUH�

84 London Greenpeace, What’s Wrong With McDonald’s? (1986), available 
at http://www.mcspotlight.org/case/pretrial/factsheet.html. 

85 McDonald’s Corp., animal l.—Cases & materials 177.
86 McDonald’s Corp. v Steel, [1997] EWHC (QB) 366 (Eng.), reprinted in 

waisman, wagman, & FrasCh, animal law Cases & materials, at 182 (Carolina 
Academic Press, 2d ed., 2002) [hereinafter McDonald’s Corp.].

87 NJSPCA v N.J. Dep’t of Agric., 955 A.2d 886, at 900 (N.J. 2008).
88 McDonald’s Corp. at 182.
89 McDonald’s Corp. at 182.
90 McDonald’s Corp. at 183.
91 Id.
92 Id.
93 Id.

http://www.mcspotlight.org/case/pretrial/factsheet.html
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qualitative and consisted mostly of descriptions of the practices used 
LQ� DJULEXVLQHVV� UDWKHU� WKDQ� TXDQWLWDWLYH� PHDVXUHPHQWV� RU� VFLHQWL¿F�
studies.94 For example, testimony about chickens focused on the 
fact that the birds are hatched in large numbers, housed in cramped 
FRQGLWLRQV�� H[SRVHG� WR� ORZ� OHYHOV� RI� DUWL¿FLDO� OLJKW�� GHOLEHUDWHO\�
underfed, and genetically manipulated.95 Despite the fact that Justice 
Bell purposefully avoided an extreme anthropomorphic approach, he 
nevertheless found a number of practices to be cruel: the gassing of 
unwanted chicks,96 restricting the chickens’ feed,97 keeping the birds in 
high density cages,98 and genetically manipulating the chickens, which 
causes “discomforting leg problems.”99 Justice Bell also reviewed the 
practices for slaughtering chickens. First, he determined that the method 
of rendering chickens unconscious by hanging them upside down and 
dipping them into an electric bath was cruel because some of the birds 
UHFHLYHG�DQ�³XQDFFHSWDEOH´�SUH�VWXQ�VKRFN�EHIRUH�WKHLU�QHFNV�ZHUH�FXW�100 
$GGLWLRQDOO\��KH�IRXQG�WKDW�WKH�HOHFWURFXWLRQ�OLQH�ZDV�³VR�LQHI¿FLHQW�WKDW�
[chickens] are frequently still conscious when they have their throats 
cut,” which was “cruel by modern standards.”101

-XVWLFH�%HOO� DOVR� UHYLHZHG� WKH�FRQGLWLRQV� IRU� HJJ�OD\LQJ�KHQV��
ZKLFK�DUH�NHSW�LQ�WLJKWO\�SDFNHG�EDWWHU\�FDJHV�IRU�WKH�HQWLUHW\�RI�WKHLU�
lives. He found that

94 See McDonald’s Corp., supra note 82.
95 Id. at 185.
96 Id. at 186.
97 See id. �QRWLQJ�WKDW�³>WKLV�SUDFWLFH@�LV�D�ZHOO�SODQQHG�GHYLFH�IRU�SUR¿W�DW�WKH�

expense of suffering of the birds.”). Although Justice Bell tried to avoid placing human 
feelings onto the birds’ plight, he nevertheless compared the hungry chickens to a man 
or a woman on an extreme diet. Id.

98 Id. at 187:

I do not consider that I am indulging in too much anthropomorphism 
in judging [the chickens] to be uncomfortable for the last few days 
of high stocking density… The high density is intentional and 
unnecessary and it probably causes the birds some level of real 
discomfort. In my judgment it is cruel.

Justice Bell also noted that “[c]oncern for the bird did not seem to enter the 
equation.” Id.

99 Id. at 188.
100 Id.�DW��������
101 Id. at 190.
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even the humble battery hen probably has some sentience, 
some power of perception by its senses, of virtually total 
deprivation of all natural activities save eating, drinking, 
some minimal movement, defecating and laying eggs, 
and that the one in three or four of them which suffer 
broken bones on ‘harvesting’ for slaughter must feel 
VRPH�VLJQL¿FDQW�SDLQ�

I conclude that the battery system as described to me is 
cruel in respect of the almost total restraint of the birds 
and the incidence of broken bones when they are taken 
for slaughter.102

Although the defendant animal rights group members in this case 
were held liable,103 the case ultimately resulted in a public relations 
nightmare for McDonald’s due to the revelations made during the trial 
concerning factory farming practices.104 Presumably, the public’s ability 
WR� HPSDWKL]H�ZLWK� DQLPDOV� DQG� WDNH� DQ� DQWKURSRPRUSKLF� DSSURDFK� WR�
determining whether the animals suffered caused the backlash against 
the fast food giant. Comparing McDonald’s to NJSPCA highlights the 
GLIIHUHQW�RXWFRPH�ZKHQ�XVLQJ�DQ�LQWXLWLRQ�EDVHG�UDWKHU�WKDQ�D�VFLHQFH�
based inquiry.105

Vi. oVercoming the science hurdle 

$V� SUHYLRXVO\� VWDWHG�� WKH� ¿UVW� KDOI� RI� WKH� HIIRUW� LQ� EULQJLQJ�
about greater legal protection for animals is cultivating awareness and 
widespread sentiment for their plight. The Disney culture has already 
laid this foundation. The second half consists of actual legal change. 
Commentators and scholars have proposed various changes to the 
law to expand legal protections to animals. These include according 
something more than “property” status to animals, especially pets;106 
using an “aesthetic injury” concept to allow standing when humans 

102 Id. at 191.
103 See Editor’s Note, waisman, wagman, & FrasCh, animal law Cases & 

materials, at 201 (Carolina Academic Press, 2d ed., 2002).
104 See generally, McDonald’s Corp. 
105 See Sullivan & Wolfson, supra�QRWH����DW����������³,QWXLWLRQ�FDQ�EH�YHU\�

valuable in…area[s] where science has not been successful in devising ways to provide 
more objective measures of welfare.”). Id. at 123.

106 See Christopher D. Seps, Note, Animal Law Evolution: Treating Pets As 
Persons in Tort and Custody Disputes, 2010 u. ill. l. reV�����������������������
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sue for injury to animals;107 and adopting modestly creative ways to 
achieve incremental gains.108�7KH�¿UVW�WZR�VXJJHVWLRQV�DUH�WRR�QDUURZ²
something more than property status may only work for companion 
animals, thus leaving out farm animals, and a novel standing concept 
ensures only greater access to the courts rather than a better possibility 
RI�D�SRVLWLYH�RXWFRPH��+RZHYHU��PRYLQJ�HYLGHQFH�DZD\�IURP�D�VFLHQWL¿F�
standard accords with the third suggestion of adopting a creative 
approach to improving animal welfare.

6XOOLYDQ�DQG�:ROIVRQ�SURSRVH�DOWHUQDWLYHV�WR�D�VWULFWO\�VFLHQWL¿F�
standard in their article If It Looks Like a Duck … New Jersey, The 
Regulation of Common Farming Practices, and the Meaning of 
“Humane”.109 They believe that humaneness “can be answered only by 
WKH�FRPELQDWLRQ�RI�DQ�HWKLFDO�LQTXLU\��WR�VHW�WKH�VWDQGDUG��DQG�D�VFLHQWL¿F�
inquiry (to see if the standard has been met).”110 Fundamentally, animal 
welfare issues are ethical111 and thus require intuition. While “[i]
QWXLWLYH� MXGJPHQWV� DERXW� DQLPDOV¶� H[SHULHQFHV� DUH� RIWHQ� FULWLFL]HG� DV�
PHUH�DQWKURSRPRUSKLVP�RU�DV�QRQ�VFLHQWL¿F�QRQVHQVH>�@´�LQWXLWLRQ�FDQ�
nevertheless be “very valuable.”112 Moreover, intuition is unquestionably 
used in other areas of the law, such as child abuse,113�¿UVW�DPHQGPHQW�
law,114 and environmental law.115 Thus courts are not only capable of 
using subjective judgment, they are expected to do so.

107 See Developments in the Law—Access to Courts: VI. Aesthetic Injuries, 
Animal Rights, and Anthropomorphism, 122 harV. l. reV�����������������������

108 See Matthew Liebman, Who the Judge Ate for Breakfast: On the Limits of 
Creativity in Animal Law and the Redeeming Power of Powerlessness, 18 animal l. 
133, 136-38 (2011).

109 See supra note 1.
110 Sullivan & Wolfson, supra note 1, at 111. See also Task Force Report, A 

Comprehensive Review of Housing for Pregnant Sows, 227 J. am. Vet. med. ass’n 
�������������VWDWLQJ�WKDW�³VFLHQFH�FDQ�LGHQWLI\�SUREOHPV�DQG�¿QG�VROXWLRQV�EXW�FDQQRW�
calculate and compare overall welfare”).

111 Ian J.H. Duncan, Science-Based Assessment of Animal Welfare: Farm 
Animals, 24 reV. sCi. teCh. oFF. int. epizootiCs. 483, 483 (2005).

112 Sullivan & Wolfson, supra note 1, at 123.
113 See, e.g., U.S. v. Bailey, 169 F. App’x 815, 822 (5th Cir. 2006) (“Common 

VHQVH� DQG� WKH�[�UD\V�SUHVHQWHG� WR� WKH� MXU\� DORQH�PDNH� WKH� DUJXPHQW� WKDW� WKH� >WZR�
PRQWK�ROG@�FKLOG�ZDV�QRW�LQ�SDLQ�DOPRVW�ULGLFXORXV�´��

114 See, e.g.��'RH�Y��*RQ]DOHV������)��G������������G�&LU���������&DUGDPRQH��
J., concurring) (“The government’s urging that an endless investigation leads logically 
WR�DQ�HQGOHVV�EDQ�RQ�VSHHFK�ÀLHV�LQ�WKH�IDFH�RI�KXPDQ�NQRZOHGJH�DQG�FRPPRQ�VHQVH��
witnesses disappear, plans change or are completed, cases are closed, investigations 
terminate.”).

115 See, e.g., Ethyl Corp. v. Envtl. Prot. Agency, 541 F.2d 1, 25 (D.C. Cir. 
1976) (en banc) (“Sometimes, of course, relatively certain proof of danger or harm …  
can be found. But, more commonly, ‘reasonable medical concerns’ and theory long 
precede certainty. Yet the statutes—and common sense—demand regulatory action 
to prevent harm, even if the regulator is less than certain that harm is otherwise 
inevitable.”).
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Adopting a set of rules that requires courts to rely on intuition and 
make subjective instead of objective judgments will likely bring about 
greater legal protection for animals. Since the 1940s, judges presumably 
have been exposed to the same pop culture as voters and lawmakers, 
therefore giving them similar empathetic and intuitive connections to 
animals as legislators and the rest of the populace. Moreover, a rule that 
UHFRJQL]HV�KRZ�LOO�¿WWLQJ�VFLHQWL¿F�HYLGHQFH�DQG�H[SHUW�WHVWLPRQ\�DUH�
is not as radical as it may seem. The Supreme Court already adheres to

WKH� JHQHUDO� UXOH « WKDW� H[SHUW� WHVWLPRQ\ « LV� XQ� 
necessary … ‘if all the general facts can be accurately 
and intelligibly described to the jury, and if they, as 
men of common understanding, are as capable of 
comprehending the primary facts and of drawing correct 
conclusions from them as are witnesses possessed of 
special or peculiar training, experience or observation in 
respect of the subject under investigation.116

Because courts are likely to adhere to their prior animal law precedents, 
legislatures must be the ones to implement this kind of shift.

)XUWKHUPRUH��D�UXOH�OLPLWLQJ�WKH�XVH�RI�VFLHQWL¿F�HYLGHQFH�DOVR�
takes into account the fact that “science,” at least in the animal welfare 
realm, does not conclusively establish whether an animal suffers. “[O]
EMHFWLYH� VFLHQWL¿F�PHDVXUHPHQW� RI� DQ� DQLPDO¶V� IHHOLQJV� KDV� QRW� EHHQ�
uniformly developed to the extent that it could be applied uniformly 
and consistently.”117 Additionally, “conscious feelings cannot be tested 
empirically, and so the study of conscious emotions is outside the realm 
of science.”118�7KXV�WKH�XVHIXOQHVV�RI�VFLHQWL¿F�HYLGHQFH�WR�D�IDFW�¿QGHU�LV�
OLPLWHG��ZKLFK�VKRXOG�FRQYLQFH�ODZPDNHUV�WR�FXUWDLO�WKH�XVH�RI�VFLHQWL¿F�
testimony in hearings and trials.

116 Salem v. U.S. Lines Co., 370 U.S. 31, 35 (1962) (quoting U.S. Smelting 
Co. v. Perry, 166 F. 407, 411, 415 (8th Cir. 1909)).

117� %ULHI�IRU�5HVSRQGHQW�DW������1�-��6RF¶\�IRU�WKH�3UHYHQWLRQ�RI�&UXHOW\�WR�
$QLPDOV�Y��1�-��'HS¶W�RI�$JULF���1R��$��������������:/���������1�-��6XSHU��&W��$SS��
Div. Feb. 16, 2007).

118 Sullivan & Wolfson, supra note 1, at 120 (quoting Marian Stamp Dawkins, 
Feelings Do Not a Science Make: Review of Pleasurable Kingdom: Animals and the 
Nature of Feeling Good, by Jonathan Balcombe, 57 BiosCienCe 83 (Jan. 2007)).
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Vii. conclusion 

7KH�HPHUJHQFH�RI�DQWKURSRPRUSKLF�PHGLD�LQ�WKH�PLG�WZHQWLHWK�
century, especially Disney movies and their related paraphernalia, helped 
spark and continue to further the animal welfare movement. Films like 
“101 Dalmatians,” “The Lion King,” and “Air Bud” give children a 
ZHDOWK� RI� SRVLWLYH�� KLJK�TXDOLW\� H[SHULHQFHV� ZLWK� DQLPDOV� WKURXJK�
indirect contact. On a more limited scale, such movies also contribute to 
the direct contact children have with animals by increasing pet ownership. 
Disney entertainment thus helps develop empathy towards animals and 
form caring attitudes in children. These subconscious feelings continue 
into adulthood, at which point Disney media consumers are able to 
bring about greater protection for animals by acting on their feelings. 
Thus a rule that allows judges and jurors to follow suit by requiring 
FRXUWV�WR�UHO\�RQ�LQWXLWLYH�MXGJPHQWV�UDWKHU�WKDQ�VFLHQWL¿F�HYLGHQFH�ZLOO�
RYHUFRPH�WKH�¿QDO�EDUULHU�WR�EHWWHU�DQLPDO�ZHOIDUH�
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i. introduction

A “hit man” sets up camp in a tribal village and explains to the 
chief that his presence has been approved of by the headman, a communi�
ty leader of several villages.1 He says he is there to teach and help educate 
the children of the village.2 The hit man will then send the children to 
school where a schoolmaster (i.e. the hit man) tells the children to collet 
plants from the forest and ask their parents about the different ailments 
they cure.3 The hit man may further tell them that if their parents are un�
sure, the children should suggest their parents consult with the Shaman 
to learn the uses.4 The hit man tells the children that when enough infor�
mation about the plants is collected it will be put into a book in the native 
language for the children to use in the village school.5 This unfortunately 
is not just a story meant to scare children into avoiding strangers. Instead, 
it is a common way that Northern scientists obtain traditional knowl�
edge without the consent or even knowledge of the indigenous people  
supplying it.6 This common scheme demonstrates the need for realistic 
protections of traditional knowledge for developing countries. 

Issues such as using biological resources and knowledge with�
out the consent of or attribution to the indigenous people from whom 
it came are becoming increasingly prevalent as developed Northern  
FRXQWULHV��ULFK�LQ�VFLHQWL¿F�UHVRXUFHV��VHHN�WR�ELRSURVSHFW�LQ�6RXWKHUQ�
countries, which are rich in biological resources. It is this power im�
balance that has led to cries of misappropriation and biopiracy from  
developing nations who expend their knowledge and biodiversity but 
DUH�QRW�UHDSLQJ�WKH�EHQH¿WV�WKLV�NQRZOHGJH�FRQIHUV�RQ�:HVWHUQ�VFLHQ�

� J.D., 2014, Michigan State University College of Law; BA (Journalism), 
2011, University of Wyoming. The author would like to thank Professor Jennifer 
&DUWHU�-RKQVRQ�IRU�KHU�JXLGDQFH�LQ�ZULWLQJ�WKLV�DUWLFOH�

1 Winston P. Nagan et al., Misappropriation of Shuar Traditional Knowledge 
(TK) and Trade Secrets: A Case Study on Biopiracy in the Amazon, 15 J. teCh. l. & 
pol’y 9, 26 (2010).

2 Id.
3 Id.
4 Id.
5 Id.
6 Id.
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tists. For example, using traditional knowledge has been reported to 
KDYH�³LQFUHDVHG�WKH�HI¿FLHQF\�RI�VFUHHQLQJ�SODQWV�IRU�PHGLFDO�SURSHUWLHV�
by more than 400%,”7 but still the providers of the knowledge that leads 
WR�D�PRUH�HI¿FLHQW�SKDUPDFHXWLFDO�LQGXVWU\�KDYH�\HW�WR�UHFHLYH�DFNQRZO�
edgement or remuneration. 

The term traditional knowledge and the problems in protecting it 
also relate to traditional cultural expressions, including traditional folk�
lore, handicrafts, songs, dance, and literature; these traditional cultural 
expressions, however, are beyond the scope of this Article.8 This Article 
instead focuses on the knowledge of traditional plants and medicines. 
These biological resources have come to play no small role as medicine 
GHYHORSV��$V�IDU�EDFN�DV�������WKH�HVWLPDWHG�PDUNHW�YDOXH�RI�SODQW�EDVHG�
medicines derived from traditional knowledge in Organisation for Eco�
QRPLF�&R�RSHUDWLRQ�PHPEHU�VWDWHV9 was $61 billion.10 Furthermore, one 
VWXG\�VKRZHG�WKDW�RI�WKH�����SODQW�EDVHG�PHGLFLQDO�FRPSRXQGV�XVHG�LQ�
medicine around the world, 74% had the same (or similar) uses as the 
plants from which they were derived.11

The United States has been generally unwilling to consider tra�
ditional knowledge protectable,12 but indigenous knowledge should also 
not be considered a free good available for the taking when the indige�
nous groups supplying this information are unwilling to provide it or are 
unaware of the intentions of the scientists seeking it.13 Just as scientists 
and doctors cannot command ownership of a person’s cells without his 
or her permission,14 they should not be able to command ownership over 
the knowledge of another unless it is freely and knowingly given. 

Legal scholars and lawmakers have proposed numerous sugges�
tions to solve the international issue of whether traditional knowledge 
should be protectable. No current ideal solution exists, however, due to 
WKH�GLI¿FXOWLHV�LQ�GH¿QLQJ�WUDGLWLRQDO�NQRZOHGJH�DQG�WKH�GLIIHULQJ�QHHGV�

7 m.g.K menon et al., human genome researCh: emerging ethiCal, 
legal, soCial, and eConomiC issues 156 (1999).

8 See generally Sean A. Pager, Folklore 2.0: Preservation Through 
Innovation, 2012 utah l. reV. 1835 (2012) (providing information about traditional 
folklore and traditional cultural expression and the issues that they raise). 

9 /LVW�RI�2(&2�0HPEHU�&RXQWULHV²5DWL¿FDWLRQ�RI� WKH�&RQYHQWLRQ�RQ� WKH�
OECD, OECD, KWWS���ZZZ�RHFG�RUJ�JHQHUDO�OLVWRIRHFGPHPEHUFRXQWULHV�UDWL¿FDWLRQR
ftheconventionontheoecd.htm (last visited Dec. 3, 2013). 

10� *UDKDP�'XW¿HOG��TRIPS-Related Aspects of Traditional Knowledge, 33 
Case w. res. J. int’l l.��������������������

11 Id. at 250.
12 See id. at 273. 
13 See infra note 119 and accompanying text for a description of an occurrence 

where one such tribe did not want to convey its knowledge but Western scientists 
pushed until they obtained it. 

14 See 0RRUH�Y��5HJHQWV�RI�WKH�8QLY��RI�&DO�������&DO��G��������������������

http://www.oecd.org/general/listofoecdmembercountries-ratificationoftheconventionontheoecd.htm
http://www.oecd.org/general/listofoecdmembercountries-ratificationoftheconventionontheoecd.htm
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of individual indigenous groups. This Article discusses some of the 
most promising protections to safeguard traditional knowledge avail�
able to these diverse groups in the legal framework today. Part I of this 
Article explains what exactly traditional knowledge is. Part II discusses 
the traditional knowledge debate and the issues that prevent an interna�
WLRQDO�VROXWLRQ��LQFOXGLQJ�UHFRJQL]LQJ�WKH�GLIIHUHQFHV�EHWZHHQ�FXOWXUDO�
and Western property systems, determining what is protectable, and de�
ciding what the terms of this protection should be. Part III discusses the 
current inadequacies in international treaties and why they are failing 
to provide the protections they were intended to. Part IV outlines the 
protections currently available to developing countries seeking to safe�
guard their traditional knowledge and the pitfalls associated with them, 
GHPRQVWUDWLQJ�WKDW�QR�RQH�VL]H�¿WV�DOO� UHPHG\�ZLOO�DGHTXDWHO\�SURWHFW�
traditional knowledge. Part IV suggests that indigenous communities 
DQG�FRXQWULHV�VKRXOG�FKRRVH�WKH�DSSURSULDWH�VROXWLRQV�WKDW�EHVW�¿W�WKHLU�
individual cultural and economic needs rather than looking for a blanket 
remedy. 

ii. what is traditional knowledge?

2QH�RI�WKH�GLI¿FXOWLHV�LQ�¿QGLQJ�D�VROXWLRQ�WR�WKH�SUREOHP�WUDGL�
WLRQDO�NQRZOHGJH�SUHVHQWV�LV�WKH�GLI¿FXOW\�LQ�GH¿QLQJ�ZKDW�H[DFWO\�WKH�
term “traditional knowledge” means. The World Intellectual Property 
2UJDQL]DWLRQ� �:,32��KDV� ORRVHO\� GH¿QHG� WKH� WHUP�� VWDWLQJ� WKDW� LW� LQ�
FOXGHV�³WUDGLWLRQ�EDVHG�OLWHUDU\��DUWLVWLF�RU�VFLHQWL¿F�ZRUNV��SHUIRUPDQF�
HV��LQYHQWLRQV��VFLHQWL¿F�GLVFRYHULHV��GHVLJQV��PDUNV��QDPHV�DQG�V\P�
EROV��XQGLVFORVHG�LQIRUPDWLRQ��DQG�DOO�RWKHU�WUDGLWLRQ�EDVHG�LQQRYDWLRQV�
and creations resulting from intellectual activity in the industrial, scien�
WL¿F��OLWHUDU\��RU�DUWLVWLF�¿HOGV�´15 Others like scholar Srividhya Ragavan 
KDYH�GH¿QHG�WKH�WHUP�DV�³NQRZOHGJH��SRVVHVVHG�E\�LQGLJHQRXV�SHRSOH��
in one or more societies and in one or more forms, including, but not 
limited to, art, dance and music, medicines, and folk remedies, folk cul�
ture, biodiversity, knowledge and protection of plant varieties, handi�
crafts, designs, [and] literature.”16 Still others assert that the knowledge 
is systematic and imperial and develops “‘empirical observations about 
WKH�ORFDO�HQYLURQPHQW��DQG�D�V\VWHP�RI�VHOI�PDQDJHPHQW�WKDW�JRYHUQV�
resource use.’”17

15 WIPO IGC, 7UDGLWLRQDO�.QRZOHGJH²2SHUDWLRQDO�7HUPV�DQG�'H¿QLWLRQV 
11, WIPO Doc. WIPO/GRTKF/IC/13/9 (May 20, 2002).

16 Srividhya Ragavan, Protection of Traditional Knowledge, 2 minn. intell. 
prop. reV����������������

17� 'XW¿HOG�� supra note 10, at 240 (quoting Martha Johnson, Research 
on Traditional Environmental Knowledge: Its Development and Its Role, in lore: 
Capturing traditional enVironmental Knowledge 3, 4 (Martha Johnson ed., 1992)).
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'H¿QLQJ� WKH� ³LQGLJHQHLW\´� WKDW� PDNHV� WUDGLWLRQDO� NQRZOHGJH�
³WUDGLWLRQDO´�KDV�DOVR�EHHQ�GLI¿FXOW��:,32�KDV�GH¿QHG�³WUDGLWLRQDO´�LQ�
this context as meaning, “‘knowledge systems, creations, innovations 
and cultural expressions’ which have been transmitted from one gener�
ation to the next, … pertaining to a particular people or territory[,] …  
[and] that is not necessarily old or static but rather that evolves in re�
sponse to a changing environment.”18�7KLV�GH¿QLWLRQ�VKRZV�WKH�EUHDGWK�
of knowledge that can be considered “traditional” and that people 
who are not indigenous can also hold such knowledge. This raises the  
question: how is “traditional” knowledge different than any of the other 
knowledge in the world? What is it about the knowledge of traditional 
people that makes it different than the ancient knowledge of the Greeks 
or Romans or that makes it deserving of more legal protection?19 For  
H[DPSOH�� WKH� DQFLHQW�*UHHNV� XVHG� YLQHJDU� WR� SUHVHUYH� IRRG� DQG�¿JKW�
infections.20 Should this knowledge be protected? It is very old and has 
been passed on from generation to generation. What makes vinegar 
different than Madacascaran neem?21�,W�LV�WKHVH�GLI¿FXOWLHV�LQ�GH¿QLQJ�
traditional knowledge that present one of the biggest impediments to 
¿QGLQJ�D�VROXWLRQ�WR�WKLV�VHHPLQJO\�LQHTXLWDEOH�SUREOHP��

5HJDUGOHVV�RI� WKH�GLI¿FXOW\� LQ�GH¿QLQJ� WUDGLWLRQDO�NQRZOHGJH��
those opposing the North’s bioprospecting without compensation 
FRLQHG�WKH�WHUP�³ELRSLUDF\´�WR�UHÀHFW�WKH�³XQDXWKRUL]HG�H[SORLWDWLRQ�RI�
traditional knowledge without the consent of its indigenous owners.”22 
&RLQLQJ�D�WHUP�WR�UHÀHFW�WKH�SUDFWLFH��KRZHYHU��GRHV�QRW�FUHDWH�D�VROX�
tion to this complicated problem. 

iii. difficulties in estaBlishing a solution 

7KH�GLI¿FXOWLHV� LQ�GH¿QLQJ� WUDGLWLRQDO�NQRZOHGJH�DUH�RQO\� WKH�
beginning to solving the issue of whether scientists seeking traditional 
knowledge should be required to obtain informed consent and provide 
compensation. Pragmatically, several other hurdles stand in the way of 
solving the biopiracy problem; such hurdles are also responsible in large 
part for the failed attempts to resolve this issue internationally.

18 J. Janewa OseiTutu, A Sui Generis Regime for Traditional Knowledge: 
The Cultural Divide in Intellectual Property, 15 marQ. intell. prop. l. reV. 147 
(2011) (quoting WIPO IGC, supra note 15).

19 See id.�DW���������
20 Id. at 200.
21 See Ragavan, supra QRWH�����DW��������GLVFXVVLQJ�WKH�QHHP�SODQW�DQG�LWV�

properties).
22 Paul Kuruk, Goading a Reluctant Dinosaur: Mutual Recognition 

Agreements as a Policy Response to the Misappropriation of Foreign Traditional 
Knowledge in the United States, 34 pepp. l. reV���������������������
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a. �&RQÀLFW�%HWZHHQ�:HVWHUQ�3URSHUW\�6\VWHPV�DQG�,QGLJHQRXV�
Cultural Practices

Western and other developed countries have established ways to 
protect knowledge under certain circumstances—intellectual property 
(IP) rights. From a Western policy perspective, limited monopolies for 
IP are only granted to “promote the progress of science and useful arts,” 
not to compensate the author for his or her labor.23 The United States has 
XVHG�WKHVH�OLPLWHG�PRQRSROLHV�DV�DQ�LQFHQWLYH�WR�FUHDWH�DQG�KDV�MXVWL¿HG�
them by ensuring that the information ultimately becomes a part of the 
SXEOLF�GRPDLQ�WR�SURPRWH�WKH�IUHH�ÀRZ�RI�LGHDV�24 Therefore, where pro�
tection of traditional knowledge would take information out of the pub�
OLF�GRPDLQ�DQG�VWLÀH�IXUWKHU�DWWHPSWV�WR�LQYHQW��:HVWHUQ�SROLF\�ZRXOG�
likely dictate that this knowledge is undeserving of positive protections. 
Further, traditional knowledge arguably does not create any similar in�
FHQWLYH�WR�FUHDWH��EXW�UDWKHU�LQFHQWLYL]HV�WKH�FRQVHUYDWLRQ�RI�FXOWXUH�25 
Because of this, under a Western view, traditional knowledge is gener�
ally seen as falling within the public domain.26 In support of this, one 
VFKRODU�SRLQWV�WR�WKH�6XSUHPH�&RXUW¶V�VWDWHPHQW�WKDW�QRW�HYHU\�³WULÀLQJ�
device” deserves monopoly protection.27 In fact, some of the most valu�
DEOH�LQIRUPDWLRQ�GRHV�QRW�IDOO�ZLWKLQ�SURWHFWDEOH�,3��VFLHQWL¿F�WKHRUHPV��
mathematical principals,28 and medical procedures.29 This information 
falls into the public domain either because it is not protectable subject 
matter or because public policy dictates that the information should be�
long to the public.30 

Other developing countries, however, do not commodify knowl�
edge in this same way, leading to a vast misalignment between tradi�
tional knowledge values and Western IP principles. In establishing their 
own cultural property systems, indigenous groups must decide whether 

23 U.S. Const. art. 1, § 8, cl. 8.
24 See Rebekah O’Hara, You Say You Want a Revolution: Music & 

Technology—Evolution or Destruction?, 39 gonz. l. reV. ���������������������
25 See Michael Factor, WIPO Sponsors Traditional Knowledge Conference, 

iam magazine (Nov. 23, 2011), KWWS���ZZZ�LDP�PDJD]LQH�FRP�UHSRUWV�'HWDLO�
DVS["J �D�EID���GH���������F����F��H�����GG� �DVVHUWLQJ� WKDW� WUDGLWLRQDO� NQRZ� 
ledge incentive is to conserve folk knowledge and split revenues between product 
developers and local communities).

26 Kuruk, supra QRWH� ���� DW� ���� �GH¿QLQJ� WKH� SXEOLF� GRPDLQ� WR� LQFOXGH�
knowledge and innovation in which no person can establish a proprietary interest).

27 Jim Chen, There’s No Such Thing as Biopiracy … And it’s a Good Thing 
Too, 36 mCgeorge l. reV. 1, 23 (2006) (quoting Atlantic Works v. Brady, 107 U.S. 
192, 231 (1883)). 

28 OseiTutu, supra note 18, at 188 n.163.
29 Brett G. Alten, Left to One’s Devices: Congress Limits Patents on Medical 

Devices, 8 Fordham intell. prop. media & ent. l.J.���������������������
30 See id.�DW��������

http://www.iam-magazine.com/reports/Detail.aspx?g=5a6bfa42-de34-4930-8c68-8c84e59366dd
http://www.iam-magazine.com/reports/Detail.aspx?g=5a6bfa42-de34-4930-8c68-8c84e59366dd
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WKHLU� FXOWXUDO� WUDGLWLRQV�¿W�ZLWKLQ�:HVWHUQ�H[SHFWDWLRQV��)RU� H[DPSOH��
LQGLJHQRXV�JURXSV�PXVW�¿UVW�GHFLGH�ZKHWKHU�WKH\�ZLOO�FRGLI\�WKHLU�WULE�
al laws, because a written code may be inconsistent with community 
values where oral tradition is more prevalent and may require a vast 
number of resources to create.31�:LWKRXW� WKLV� FRGL¿FDWLRQ�� KRZHYHU��
DSSO\LQJ�:HVWHUQ� ,3�FRQFHSWV� LV� VHHPLQJO\�PRUH�GLI¿FXOW��(YHQ�DIWHU�
deciding whether to codify, tribes will still look to traditional customs 
and practices—its customary law that has been in place for hundreds of 
years—to determine the substance of the laws.32 Whether or not tribes 
decide to codify their laws, this customary law will play a large part 
in developing the tribal law, and these customary laws can vary even 
within a single tribe.33 For instance, in cases where tribal courts need 
WR�DVFHUWDLQ�VSHFL¿F�WULEDO�FXVWRP��WKH\�PD\�VHHN�WHVWLPRQ\�IURP�WULEDO�
elders, research, or even discussions with other tribes who “once lived 
in conjunction with the tribe.”34 

(YHQ�RQFH�D�WULEDO�FXVWRPDU\�ODZ�KDV�EHHQ�UHFRJQL]HG�DQG�LQ�
FRUSRUDWHG� LQWR� D� SURSHUW\� V\VWHP�� WKHVH� ODZV�PD\� VWLOO� FRQÀLFW�ZLWK�
Western property ideas. Tribes may still elect “not to identify sacred 
sites, plants used in traditional Indian medicines, or burial practices to 
protect such property from desecration or theft.”35 One scholar of Amer�
LFDQ�,QGLDQ�ODZ�DVVHUWV�WKDW�³>ZKHQ@�WULEHV�WKHPVHOYHV�GH¿QH�WKH�SDUDP�
eters of cultural property laws, they are in the best position to determine 
whether and/or how to reveal culturally sensitive information. In this 
way, tribes may balance the drawbacks of written law by keeping secret 
FHUWDLQ� VSHFL¿F� HOHPHQWV� RI� WKHLU� FXOWXUDO� KHULWDJH�´36 Tribal property 
V\VWHPV�PD\�WKHQ�EH�LQ�GLUHFW�FRQÀLFW�ZLWK�:HVWHUQ�,3�V\VWHPV�WKDW�UH�
quire disclosure and notice of property rights.37 

$�SULPH�H[DPSOH�RI�WKHVH�FRQÀLFWLQJ�:HVWHUQ�DQG�LQGLJHQRXV�SURS�
erty systems can be seen in patent law.38 In the United States, the Patent 

31 Angela R. Riley, “Straight Stealing”: Towards an Indigenous System of 
Cultural Property Protection, 80 wash. l. reV. 69, 97 (2005). 

32 Id. at 98.
33 Id. at 99.
34 Id.
35 Id. at 100.
36 Id. 
37 See ���8�6�&����������������UHTXLULQJ�SDWHQW�VSHFL¿FDWLRQV������8�6�&����

411 (2012) (requiring copyrighted material to be registered before a rights holder may 
bring civil infringement actions).

38 Graham v. John Deere Co. of Kansas City, 383 U.S. 1, 9 (1966) (“If nature 
has made any one thing less susceptible than all others of exclusive property, it is the 
action of the thinking power called an idea, which an individual may possess as long as 
he keeps it to himself; but the moment it is divulged, it forces itself into the possession 
of every one, and the receiver cannot dispossess himself of it. Its peculiar character, 
too, is that no one possesses the less, because every other possesses the whole of it.”) 
(quoting Thomas Jefferson). 
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Act requires that an invention or process be: (1) novel,39 (2) useful,40 and 
(3) nonobvious.41 Three main issues arise in attempting to patent traditional 
knowledge: (1) patentable subject matter, (2) novelty, and (3) inventorship. 

First, in interpreting 35 U.S.C. § 101, the U.S. Supreme Court has 
JLYHQ�SDWHQWDEOH�VXEMHFW�PDWWHU�D�EURDG�GH¿QLWLRQ42 but has been clear that 
it does not include laws of nature, natural phenomena, or abstract ideas.43 
Thus, under this Western system, “knowledge itself is not patentable, 
but useful products and processes are.”44 Unless the product the inventor 
seeks to patent is substantially different from the product as it is found 
in nature and is developed from human invention, the patent will not be 
granted because of the product of nature prohibition.45 Second, issues of 
novelty arise because the invention cannot already be known by others, 
have been printed in a publication, or been sold within one year of the 
patent application date. 46 Traditional knowledge, however, can date back 
centuries and may be known to innumerable tribe members. Third, tradi�
tional knowledge known to entire communities also raises issues involv�
ing inventorship because the Patent Act, while allowing joint protections, 
generally treats “inventiveness as an achievement of individuals.”47 In in�
digenous communities, however, even if an “inventor” is known, the cul�
ture may not treat humans as capable of claiming ownership of nature and 
as such would not claim to be an inventor under Western IP standards.48 
Even if the tribe knows who the knowledge stemmed from and can iden�
tify a person, this person may be an individual deceased for hundreds of 
years. There is also the possibility that numerous people in the tribe are 
responsible for its “invention” where an entire community may practice 
and develop the knowledge. As such, the majority of traditional knowl�
edge involving biological resources, regardless of how valuable,49 would 
not be protectDEOH�XQGHU�8�6��SDWHQW�ODZV�EHFDXVH�RI�WKHVH�FRQÀLFWV�50

39 35 U.S.C. § 102 (2012). 
40 35 U.S.C. § 101 (2012).
41 35 U.S.C. § 103 (2012). 
42 The Supreme Court in Diamond v. Chakrabarty, 447 U.S. 303, 309 (1980), 

declared that it was Congress’s intent to include as patentable subject matter “‘anything 
under the sun that is made by man.’” 

43 Robert A. McFarlane & Robert G. Litts, Business Methods and Patentable 
Subject Matter Following In re Bilski: Is “Anything Under the Sun Made by Man” 
Really Patentable, 26 santa Clara Computer & high teCh. l.J. 35, 38 (2010). 

44 Kuruk, supra note 22, at 652. 
45 Id. at 653.
46 35 U.S.C. § 102. 
47� 'XW¿HOG��supra note 10, at 260. 
48 Id.
49 OseiTutu, supra note 18, at 167 (“[E]ven if it has some social or economic 

value, medicinal knowledge about the uses of turmeric or hoodia cannot be protected 
under the current regime.”). 

50 Trademark and copyright protections may be available for some traditional 
cultural expressions; however, traditional cultural expression is outside the scope of 
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7KHVH� FRQÀLFWLQJ� SURSHUW\� V\VWHPV� UDLVH� VHYHUDO� SUDFWLFDELOLW\�
questions to protecting traditional knowledge as well. For example, if 
traditional knowledge is protectable in some way, how long will such 
protection last? For folklore and traditional cultural expressions, espe�
cially rituals, developing countries may desire perpetual protection, and 
perhaps even retroactive protection.51 This idea of perpetual protection 
LV�GLUHFWO\� LQ�FRQÀLFW�ZLWK� WKH�8�6��FRQFHSW�RI� limited monopolies af�
forded protection to copyrights—seventy years after the life of the au�
thor52²DQG�SDWHQWV²JHQHUDOO\� WZHQW\�\HDUV� IURP�DSSOLFDWLRQ�¿OLQJ�53 
Why traditional knowledge itself is more deserving than the IP the 
United States grants limited protection to is unclear, particularly where 
WKH�WZR�PD\�KDYH�RYHUODSSLQJ�VXEMHFW�PDWWHU��7KLV�FRQÀLFW�EHWZHHQ�WKH�
two property systems is likely one reason why WIPO Director General 
Francis Gurry has said that, even though some advocates may desire it, 
“perpetual protection is not on the table.”54

Another pragmatic issue this protection raises is that this tradi�
tional knowledge has been passed down, so the “inventor or inventors” 
are likely long passed. In this circumstance, who should be compensat�
ed? No one? The government? The tribe? The individuals’ living de�
scendants?55 None of these solutions is ideal or without its own prob�
lems, particularly where tribes and their governments may not agree on 
issues of sovereignty. This also raises questions about who has the au�
WKRULW\�WR�OLFHQVH�WKH�NQRZOHGJH�ZKHUH�RQH�LQYHVWRU�LV�QRW�LGHQWL¿DEOH��
We are thus left with big questions impeding agreement about protec�
tion—when valuable knowledge is collectively owned: (1) does this fall 
within the public domain, (2) can inventors even be determined, and (3) 
who is deserving of compensation and licensing authority? 

this Article. For discussion on protecting these expressions through Western trademark 
and copyright law, see Kuruk, supra QRWH�����DW��������������

51 OseiTutu, supra note 18, at 192.
52 17 U.S.C. § 302(a) (2012).
53 35 U.S.C. § 154(a)(2) (2012).
54 Kaitlin Mara, Perpetual Protection of Traditional Knowledge “Not On 

Table” at WIPO, intell. prop. watCh (Oct. 22, 2009, 4:01 PM), KWWS���ZZZ�LS�ZDWFK�
org/2009/10/22/perpetual�SURWHFWLRQ�RI�WUDGLWLRQDO�NQRZOHGJH�³QRW�RQ�WDEOH´�DW�
wipo/.

55 OseiTutu, supra note 18, at 197 (stating that while compensating direct 
descendants for traditional knowledge has been recommended, it would be “a complex 
and daunting, although not impossible, task”).

http://www.ip-watch.org/2009/10/22/perpetual
http://www.ip-watch.org/2009/10/22/perpetual
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b. Does Policy Dictate Another Solution? 

On top of questions of pragmatism, public policy questions 
also arise in considering whether to protect traditional knowledge. On 
the side of developing nations, considerations of equity seem glaring. 
Groups in developed countries, some struggling to feed themselves,56 
can take knowledge known to the indigenous and obtain legal protec�
tion through IP laws where they add to the base knowledge in some 
way.57 But the same laws do not necessarily protect those who original�
ly supplied the information and the resources themselves.58 Develop�
LQJ�FRXQWULHV�KDYH�DFFHSWHG� WKH�$JUHHPHQW�RQ�7UDGH�5HODWHG�$VSHFWV�
of Intellectual Property Rights (TRIPS),59�VHHNLQJ�WKH�EHQH¿WV�DIIRUGHG�
members of the WTO, but rather are seeing the prices of their goods 
go up and the accessibility to those goods go down.60 Bioprospectors 
have also been accused of destroying ecosystems in their quest to obtain 
medicinal plants.61�)RU�H[DPSOH��LW�WDNHV�¿IWHHQ�WRQV�RI�URV\�SHULZLQNOH�
leaves for Eli Lilly & Company to make one ounce of vincristine or 
vinblastine, thus stripping Madagascar of the viability of its plant life.62 

On the side of developed countries, pharmaceutical companies 
develop these biological resources, invest billions of dollars,63 and ad�

56 Press Release, Development & Cooperation, EU Must Act to Combat 
Biopiracy, Say MEPs, U.N. Press Release (Jan. 15, 2013), available at http://www.
HXURSDUO�HXURSD�HX�QHZV�HQ�QHZV�URRP�FRQWHQW���������,35������KWPO�(8�PXVW�
DFW�WR�FRPEDW�ELRSLUDF\�VD\�0(3V�� )RU� D� GLVFXVVLRQ� RQ� DJUR�ELRGLYHUVLW\� DQG� IRRG�
VHFXULW\�LQ�D�SRVW�75,36�UHJLPH��VHH�JHQHUDOO\�&KLGL�2JXDPDQDP��Agro-Biodiversity 
and Food Security: Biotechnology and Traditional Agricultural Practices at the 
Periphery of International Intellectual Property Complex Regime, 2007 miCh. st. l. 
reV. 215.

57 See 35 U.S.C. § 101 (2012). 
58 OseiTutu, supra note 18, at 168.
59� $JUHHPHQW� RQ� 7UDGH�5HODWHG� $VSHFWV� RI� ,QWHOOHFWXDO� 3URSHUW\� 5LJKWV�

pmbl., Apr. 15, 1994, 1869 U.N.T.S. 299 [hereinafter TRIPS].
60 Laura Grebe, Requiring Genetic Source Disclosure in the United States, 

44 Creighton l. reV. 367, 375 (2011) (identifying ways that “patent monopolies on 
the biodiverse resources harm the developing source nations: (1) the patent holder 
UDLVHV� WKH� SULFH� VR� KLJK� WKDW� FLWL]HQV� LQ� WKH� GHYHORSLQJ� FRXQWU\� GR� QRW� KDYH� WKH�
economic means to access the resource, (2) the patent holder can enforce its patent 
rights at any time, blocking local production of the resource, and (3) if the resource 
is an agricultural variety, the patent holder can halt breeding of the particular variety” 
(citing Richard Stallman, Biopiracy or Bioprivateering?, available at www.stallman.
org/articles/biobiracy.html (last visited Apr. 13, 2014)). 

61 Id.�DW���������
62 Id. at 370.
63 Matthew Herper, The Cost of Creating a New Drug Now $5 Billion, 

Pushing Big Pharma to Change, ForBes (Aug. 11, 2013, 11:10 AM), http://www.
IRUEHV�FRP�VLWHV�PDWWKHZKHUSHU������������KRZ�WKH�VWDJJHULQJ�FRVW�RI�LQYHQWLQJ�
QHZ�GUXJV�LV�VKDSLQJ�WKH�IXWXUH�RI�PHGLFLQH�.

http://www.europarl.europa.eu/news/en/news-room/content/20130114IPR05313/html/EU
http://www.europarl.europa.eu/news/en/news-room/content/20130114IPR05313/html/EU
http://www.stallman.org/articles/biobiracy.html
http://www.stallman.org/articles/biobiracy.html
http://www.forbes.com/sites/matthewherper/2013/08/11/how-the-staggering-cost-of-inventing-new-drugs-is-shaping-the-future-of-medicine/
http://www.forbes.com/sites/matthewherper/2013/08/11/how-the-staggering-cost-of-inventing-new-drugs-is-shaping-the-future-of-medicine/
http://www.forbes.com/sites/matthewherper/2013/08/11/how-the-staggering-cost-of-inventing-new-drugs-is-shaping-the-future-of-medicine/
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vance and change the biological resources to create new medicines and 
drugs to cure diseases. For example, Eli Lilly’s two derivations of the 
rosy periwinkle plant, vinblastine and vincristine mentioned above, 
IXQFWLRQ� DV� FDQFHU�¿JKWLQJ� DONDORLGV� DQG� WUHDW� +RGJNLQ¶V� O\PSKRPD�
and childhood leukemia respectively.64 Without biological resources 
from countries like Madagascar, such medicines could not likely be de�
veloped. Furthermore, the patented medicine does not foreclose Mad�
agascaran use, or any other use, of rosy periwinkle in its natural form, 
which would be barred from patent protection under the product of na�
ture doctrine.65 There is also a concern that bioprospecting will virtually 
stop if pharmaceutical companies cannot obtain a return on their invest�
PHQW��,Q�WKLV�FDVH��OLIH�VDYLQJ�GUXJV�ZLOO�QRW�EH�GHYHORSHG�DQG�ELRORJ�
ical resources may become extinct before they can be harvested.66 It is 
also possible that indigenous people will learn from past inequities and 
fraud and keep information secret in the future. This could further lead 
to the possibility that these new drugs are not discovered, preventing 
companies like Eli Lilly from treating childhood cancer, albeit while 
making $100 million annually doing so.67 

These competing policies, equity versus development, serve as 
just another impediment to solving the problem traditional knowledge 
raises. Despite the multitude of unanswered questions, countries are still 
seeking a solution that meets the needs of developing and developed 
countries. 

iV. international treaties are, thus far, ineffectiVe

While the seemingly most effective way to protect traditional 
knowledge would be through international treaties, the discussion above 
demonstrates the obstacles standing between developing and developed 
countries’ agreement on the issue. While developed countries looking 
to strengthen their IP laws may never seek to adjust them to protect tra�
ditional knowledge, the pilfering of this knowledge without the consent 
of indigenous groups cannot, and is not, going unnoticed.68 International 
treaties do not currently provide adequate safeguards, but this does not 
PHDQ�WKDW�JURXSV�OLNH�:,32�KDYH�VWRSSHG�WU\LQJ�WR�¿QG�DQ�LQWHUQDWLRQDO�
solution that developed countries are willing to accept and that offers 
protections current treaties lack.69 

64 Chen, supra note 27, at 2. 
65 See 35 U.S.C. § 101 (2012). 
66 Chen, supra QRWH�����DW�����������
67 Grebe, supra QRWH�����DW���������
68 Nagan et al., supra QRWH����DW��������GHVFULELQJ�ZD\V�LQ�ZKLFK�ELRSURVSHFWRUV�

secretly obtain information from indigenous groups). 
69� &DWKHULQH�6DH]� Protecting Traditional Knowledge: WIPO Members Back 
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a. TRIPS

7KH�:RUOG�7UDGH�2UJDQL]DWLRQ� UHTXLUHV� WKDW� FRXQWULHV� VHHNLQJ�
to become member states also accept the terms of TRIPS, which is in�
tended to “reduce distortions and impediments to international trade 
and tak[e] into account the need to promote effective and adequate pro�
tection of IP rights.”70 TRIPS requires countries to provide protections 
under a Western IP system by setting minimum protection standards, 
imposing the burdens of creating IP systems on developing countries.71 
For example, under TRIPS, countries must provide protection in some 
way for copyrights, related rights, trademarks, geographical indications, 
LQGXVWULDO�GHVLJQV��SDWHQWV�� OD\RXW�GHVLJQV�RI� LQWHJUDWHG�FLUFXLWV�� WUDGH�
VHFUHWV��DQG�DQWL�FRPSHWLWLYH�SUDFWLFHV�72 

The United States and developed countries pushed to require 
these minimum standards to protect their established interests and con�
tinue to be unwilling to accept suggestions that TRIPS implement tradi�
tional knowledge protections.73 While the question of why developing 
countries must conform their systems to protect Western knowledge 
and yet not receive protection for their own knowledge has been raised, 
Western states with more political power have answered this question 
by pointing to their protectable subject matter requirements.74 As such, 
indigenous communities are not obtaining any more protection for their 
knowledge under TRIPS than they would under traditional Western IP 
V\VWHPV��ZKLFK�SURYLGH�DQ�LOO�¿W�75 

  
b.  Convention on Biological Diversity & International Treaty  

on Plant Genetic Resources for Food and Agriculture 

The Convention on Biological Diversity (CBD) would provide 
some of the best protections for traditional knowledge, with one caveat— 
the United States is unwilling to ratify it.76� 2QH� KXQGUHG� ¿IW\�VHYHQ�

To The Drafting Table, intell. prop. watCh (Apr. 22, 2013, 9:08 PM), http://www.
LS�ZDWFK�RUJ������������SURWHFWLQJ�WUDGLWLRQDO�NQRZOHGJH�ZLSR�PHPEHUV�EDFN�WR�
WKH�GUDIWLQJ�WDEOH� (describing the IGC’s draft articles on the protection of traditional 
NQRZOHGJH� DGGUHVVLQJ� ³WKH� VXEMHFW� PDWWHU� RI� SURWHFWLRQ�� EHQH¿FLDULHV�� VFRSH� RI�
protection, and limitations and exceptions”).

70 TRIPS, supra note 59, pmbl.
71� 'XW¿HOG��supra note 10, at 271. 
72 See Uruguay Round Agreement: TRIPS Preamble, world trade org., http://

ZZZ�ZWR�RUJ�HQJOLVK�GRFVBH�OHJDOBH����WULSVB��BH�KWP (last visited Dec. 3, 2013). 
73 Kuruk, supra QRWH�����DW���������
74 Id.�DW��������
75 See supra Part II. 
76 List of Parties, ConVention on BiologiCal diVersity, http://www.cbd.int/

information/parties.shtml (last visited Dec. 3, 2013).

http://www.ip-watch.org/2013/04/22/protecting
http://www.ip-watch.org/2013/04/22/protecting
http://
http://
http://
http://
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FRXQWULHV�KDYH� UDWL¿HG� WKH�&%'��ZKLFK�SURYLGHV�SURWHFWLRQ� IRU� WUDGL�
tional knowledge through patent protection, sovereignty and access 
rights, and preservation of indigenous rights.77 Article 8(j) requires a 
member state to 

[s]ubject to its national legislation, respect, preserve and 
maintain knowledge, innovations and practices of indig�
enous and local communities embodying traditional life�
styles relevant for the conservation and sustainable use of 
biological diversity and promote their wider application 
with the approval and involvement of the holders of such 
knowledge, innovations and practices and encourage the 
HTXLWDEOH�VKDULQJ�RI�WKH�EHQH¿WV�DULVLQJ�IURP�WKH�XWLOL]D�
tion of such knowledge, innovations and practices.78 

7KH�IDFW�WKDW�WKH�8QLWHG�6WDWHV�KDV�QRW�UDWL¿HG�WKH�&%'��DQG�IXUWKHU�WKDW�
even if it did ratify the CBD the United States would only be required 
to provide the protections afforded by national legislation, demonstrates 
the level of protection truly available under the CBD: none. 

The CBD further offers protections through sovereignty and  
DFFHVV��$UWLFOH����UHFRJQL]HV�³WKH�VRYHUHLJQ�ULJKWV�RI�6WDWHV�RYHU�WKHLU�
natural resources, [and] the authority to determine access to genetic re�
sources rests with the national governments and is subject to national 
legislation.”79 These sovereignty provisions would allow member states 
to enact legislation to limit access to their biological resources or con�
trol access through a tax. However, such legislation would to need be 
drafted or already enacted to be effective, perpetuating the same prob�
lems as simply using Western IP systems: these systems are not in place 
and may likely be contrary to indigenous ideals.80 

Article 15 further provides that member states must take leg�
islative measures with the “aim of sharing in a fair and equitable way 
WKH�UHVXOWV�RI�UHVHDUFK�DQG�GHYHORSPHQW�DQG�WKH�EHQH¿WV�DULVLQJ�IURP�
WKH� FRPPHUFLDO� DQG� RWKHU� XWLOL]DWLRQ� RI� JHQHWLF� UHVRXUFHV� ZLWK� WKH� 
Contracting Party providing such resources.”81 This provision purports 
to compensate indigenous communities for their traditional knowledge 
FRQWULEXWLRQV��EXW�LQ�UHDOLW\�ODFNV�WKH�VSHFL¿FLW\�DQG�IRUFH��OLNH�$UWLFOH�
8, needed to be effective.82 

77 Id.
78 Convention on Biological Diversity art. 8(j), June 5, 1992, 1760 UNTS 79, 

available at http://www.cbd.int/history/default.shtml.
79 Id. at art. 15. 
80 See supra QRWHV� ������ DQG� DFFRPSDQ\LQJ� WH[W� �GLVFXVVLQJ� LQGLJHQRXV�

customary property law development).
81 Convention on Biological Diversity, supra note 78, at art. 15. 
82 Ragavan, supra QRWH� ���� DW� ��� �FULWLFL]LQJ� WKH� &%'¶V� EHQH¿WV�VKDULQJ�

SURYLVLRQ�DV�QRQVSHFL¿F�RU�FRQIHUULQJ�FHUWDLQ�EHQH¿WV���

http://www.cbd.int/history/default.shtml
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8QGHU�WKH�&%'��WKHUHIRUH��PHPEHU�FRXQWULHV�PD\�EHQH¿W�LI�WKH\��
(1) have national legislation in place to restrict access to their biological 
resources; (2) are working with other member states; and (3) work with 
PHPEHU�VWDWHV�WKDW�UHFRJQL]H�LQGLJHQRXV�ULJKWV�LQ�WKHLU�QDWLRQDO�OHJLVOD�
tion—none of which provide protection against U.S. misappropriation 
of resources. 

The International Treaty on Plant Genetic Resources for Food 
and Agriculture (FAO Treaty) provides similar protections by granting 
local farmers rights to make decisions, protect traditional knowledge 
of plant genetic resources, and equitably participate in conversations 
regarding their traditional knowledge.83 The FAO Treaty falls subject to 
the same perils of the CBD, however, because it also provides protec�
WLRQ�VXEMHFW�WR�QDWLRQDO�OHJLVODWLRQ��DQG�WKH�8QLWHG�6WDWHV�KDV�QRW�UDWL¿HG�
the treaty.84

WIPO also established the Intergovernmental Committee on In�
tellectual Property and Genetic Resources, Traditional Knowledge and 
Folklore (IGC) to undertake negotiations and create an international 
legal instrument to protect traditional knowledge.85 The United States, 
however, only agreed to support the committee to the extent that it is 
“not on a ‘norm setting track’; that is to say, that its work is not intended 
to feed into a process which would end with the creation of a treaty or 
recommendations.”86 Therefore, the IGC has also been ineffective in 
providing protections for traditional knowledge.

c. Sui Generis Treatment

Due to the inability of international treaties to meet the needs of 
developing countries in regards to traditional knowledge, some scholars 
have called for a sui generis approach to providing protection.87 Sui ge�
neris protection would create a new intangible property right that would 
exclude anyone besides the rights holder from using the knowledge 

83 International Treaty on Plant Genetic Resources for Food and Agriculture 
art. 9, Nov. 3, 2001, s. treaty doC. no.� ��������available at http://www.fao.org/
/HJDO�WUHDWLHV����W�H�KWP [hereinafter FAO Treaty].

84 Kuruk, supra note 22, at 665, 666 n.230. 
85 Intergovernmental Committee, WIPO, http://www.wipo.int/tk/en/igc/ (last 

visited Dec. 3, 2013).
86 Kuruk, supra note 22, at 676. 
87 Paul Kuruk, The Role of Customary Law Under Sui Generis Frameworks 

of Intellectual Property Rights in Traditional and Indigenous Knowledge, 17 ind. int’l 
& Comp. l. reV��������������������GLVFXVVLQJ�UHJLRQDO�DQG�QDWLRQDO�IUDPHZRUNV�IRU�
establishing sui generis rights in traditional knowledge). See generally Eliana Torelly 
de Carvalho, Protection of Traditional Biodiversity-Related Knowledge: Analysis of 
Proposals for the Adoption of a Sui Generis System, 11 mo. enVtl. l. & pol’y reV. 
38 (2003). 

http://www.fao.org/Legal/treaties/033t-e.htm
http://www.fao.org/Legal/treaties/033t-e.htm
http://www.wipo.int/tk/en/igc
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without consent, and this protection would be available without hav�
ing to meet other IP requirements.88 This would provide protection to 
knowledge that falls outside the mold of Western IP protection.89 

While creating a completely new “property” right may seem to 
be a tenable solution, so far attempts to protect traditional knowledge 
through a sui generis regime have been unsuccessful.90 For example, the 
CBD and Article 8(j)91 purport to offer a sui generis approach to protect�
ing traditional knowledge, but as shown above, this “protection” looks 
better on paper than in practice.92 Individual countries and regions have 
also attempted to create sui generis systems under domestic law to protect 
DJDLQVW�ELRSLUDF\��7KH�3DFL¿F�5HJLRQ�GHYHORSHG�WKH�0RGHO�/DZ�IRU�WKH�
Protection of Traditional Knowledge and Expressions of Culture (Pacif�
ic Model Law).93 This model law would provide traditional knowledge 
holders with rights as “holders of traditional cultural rights” that would 
be inalienable, exist perpetually, and be valid whether or not they appear 
in a material form.94�7KH�3DFL¿F�0RGHO�/DZ�ZRXOG�PDNH� LW�D�FULPLQDO�
offense to use this knowledge without consent and would also allow the 
rights holder to bring civil suit against the alleged misappropriator.95 

Attempts to create national sui generis protection have been 
based largely on customary law.96 This means that countries may not 
KDYH�MXULVGLFWLRQ�WR�DSSO\�FXVWRPDU\�ODZ�WR�QRQ�QDWLYHV²WKH�VRXUFH�RI�
the biopiracy problem.97 There may also be problems enforcing these 
laws across borders because the enforcing nation may be denied person�
DO�MXULVGLFWLRQ�LI�WKH�QRQ�QDWLYH�LV�QR�ORQJHU�LQ�WKH�FRXQWU\�98 Therefore, 
even though this national legislation is a step toward better protection, 
jurisdictional problems haunt this solution to the point that it may not 
provide any protection at all because those whom the country has juris�
diction over are those least likely to break the law. 

88 OseiTutu, supra note 18, at 155. 
89 Kuruk, supra note 87, at 72. 
90 See generally OseiTutu, supra note 18 (asserting that a sui generis 

protection will suffer the same pitfalls as attempting to protect traditional knowledge 
under Western IP protections).

91 Convention on Biological Diversity, supra note 78, at art. 8(j).
92 See supra�QRWHV�������DQG�DFFRPSDQ\LQJ�WH[W��
93 Model Law for the Protection of Traditional Knowledge and Expressions 

of Culture, reprinted in� 6HFUHWDULDW� RI� WKH� 3DFL¿F� &RPPXQLW\�� 3DFL¿F� 5HJLRQDO�
Framework for the Protection of Traditional Knowledge and Expressions of Culture 
������������

94 Kuruk, supra note 87, at 76. 
95 Id. at 77.
96 BlaCK’s law diCtionary 443 (9th ed. 2009) (“[l]aw consisting of customs 

that are accepted as legal requirements of obligatory rules of conduct; practices and 
beliefs that are so vital and intrinsic a part of a social and economic system that they 
are treated as if they were laws”).

97 Kuruk, supra QRWH�����DW��������
98 Id. DW��������
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6FKRODUV� TXHVWLRQ� WKH� EHQH¿W� RI� D� VXL� JHQHULV� V\VWHP� DQG� WKH�
expansion of intangible property rights because such models are gener�
ally still based on IP models and present similar gaps in protection.99 A 
sui generis system that does not address the inequalities in the current 
V\VWHP�RU� EHWWHU� GH¿QH� WKH� VFRSH�RI� WKH� ULJKWV� SURYLGHV� YHU\� OLWWOH� LQ�
terms of actually advancing protections and may even “hinder access to 
affordable knowledge goods, including for indigenous and local com�
munities.”100 Therefore, while the idea of a sui generis system to protect 
traditional knowledge seems better in theory, indigenous communities 
KDYH�QRW�VHHQ�WKHVH�EHQH¿WV�LQ�SUDFWLFDO�DSSOLFDWLRQ�

V.  current PossiBle Protections in Place  
and their Pitfalls

One single international solution to all developing nations’ in�
dividual problems through an international treaty or sui generis regime 
has been so far unsuccessful. As such, it is time for tribes and nations 
WR�ORRN�¿UVW�WR�WKHLU�RZQ�QHHGV�DQG�KRZ�WKH\�ZRXOG�OLNH�WR�SURWHFW�WKHLU�
own traditional knowledge through legal means already available. In 
looking toward solutions that developing nations and developed nations 
can both agree on, and tailor to their own individual needs, these legal 
SURWHFWLRQV�RIIHU�D�EHWWHU�SURVSHFW�IRU�¿JKWLQJ�DJDLQVW�WKH�XQFRQVHQWHG�
exploitation of traditional knowledge and biological resources. 

a. Trade Secrets

One of the most feasible means currently available to protect 
traditional knowledge is through the use of trade secrets. Under the  
Restatement (Third) of Unfair Competition, “[a] trade secret is any in�
formation that can be used in the operation of a business or other enter�
SULVH�DQG�WKDW�LV�VXI¿FLHQWO\�YDOXDEOH�DQG�VHFUHW�WR�DIIRUG�DQ�DFWXDO�RU�
potential economic advantage over others.”101 Under this construction, 
indigenous communities could seek just compensation for their trade 
secrets, i.e. traditional knowledge, without having to commodify this 
knowledge in the same way that patenting would necessitate by requir�
ing an inventor and prior art disclosure.102 Trade secret law would allow 
indigenous communities to keep their knowledge secret and impose a 
GXW\�RQ�WKRVH�XVLQJ�LW�ZLWK�FRQVHQW�WR�VLPLODUO\�NHHS�LW�FRQ¿GHQWLDO�103 

99 Ragavan, supra QRWH�����DW��������2VHL7XWX��supra QRWH�����DW���������
100 OseiTutu, supra note 18, at 154. 
101 restatement (third) oF unFair Competition § 39 (1995).
102 See supra QRWH� ������ DQG� DFFRPSDQ\LQJ� WH[W� �GHVFULELQJ� SDWHQW� FODLP�

requirements). 
103 Chen, supra QRWH�����DW��������
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:HVWHUQ� FRXQWULHV� DOVR� UHFRJQL]H� WUDGH� VHFUHW� SURWHFWLRQ�� DOOHYLDWLQJ�
WKH� LVVXHV� WKDW� XQUDWL¿HG� WUHDWLHV� SUHVHQW�� GRPHVWLF� DQG� LQWHUQDWLRQDO� 
enforcement.104 

Using and preserving knowledge in this way is not new or un�
common.105 For example, people in Melanesia trade their knowledge 
for goods like pigs or for money.106 A project in Ecuador, Transforming 
Traditional Knowledge into Trade Secrets, has also met success, show�
ing that trade secret law does provide protection where licensing agree�
ments can be perfected.107 Additionally,

[a]n NGO called Ecociencia is documenting the botan�
ical knowledge of the participating indigenous groups, 
DQG� UHJLVWHULQJ� LW� LQ� FORVHG�DFFHVV� GDWDEDVHV�� &KHFNV�
are made to see whether each entry is not already in the 
public domain and whether other communities have the 
same knowledge. If an entry is not in the public domain, 
the community or communities with the knowledge have 
a trade secret.108 

Once a trade secret is established, the community can then license this 
NQRZOHGJH� DQG�QHJRWLDWH�EHQH¿WV� IRU� LWV� FRPPXQLW\��$V�RI� ������ VL[�
indigenous groups had provided 8,000 entries to the database, 60% of 
which had not been disclosed through publication.109 Three companies 
had expressed interest in licensing this knowledge, demonstrating its 
potential.110 While this novel program sets the stage for indigenous trade 
secret protection, it may not be the ideal system for assisting the tribes 
LQ�UHFRJQL]LQJ�WUDGH�VHFUHW�YDOXH�LI�LW�SUHFOXGHV�PRUH�WKDQ�RQH�WULEH�IURP�
obtaining a trade secret for the same information. For example, under 
Western trade secret systems, even if knowledge is shared by more than 
one community, the indigenous group may still have a trade secret so 
ORQJ�DV� LW�SURYLGHV�D�EHQH¿W�RYHU�FRPSHWLWRUV�111 Thus, to provide the 

104 Nagan et al., supra note 1, at 42 (describing 28 U.S.C. § 1350 and its 
potential ability to provide holders of traditional knowledge an international tort claim 
with jurisdiction in the United States). 

105 See generally A. Arthur Schiller, Trade Secrets and the Roman Law; The 
Actio Servi Corrupti, 30 Colum. l. reV. 837 (1930).

106� 'XW¿HOG�� supra QRWH� ���� DW� ������� �TXRWLQJ� lamont lindstrom, 
Knowledge and power in a south paCiFiC soCiety 119 (1990)).

107 Id. at 259. 
108 Id. 
109 Id.
110 Id.
111 See restatement (third) oF unFair Competition, supra note 101, § 39 

�UHTXLULQJ�WUDGH�VHFUHW�LQIRUPDWLRQ�WR�EH�³VXI¿FLHQWO\�YDOXDEOH�DQG�VHFUHW�WR�DIIRUG�DQ�«� 
advantage over others”).
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breadth of protection developing countries seek, the tribes should be 
made aware that they may possess a trade secret even if another tribe 
does as well. 

Another successful trade secret agreement concerned a small  
Peruvian tribe and a California corporation, Shaman Pharmaceutical, 
Inc. The company sought the tribe’s traditional knowledge of plant med�
icines, and the tribe agreed to provide the information, but only in return 
IRU�VKRUW��DQG� ORQJ�WHUP�EHQH¿WV� WR� WKH� WULEH�112 In the short term, the 
WULEH�REWDLQHG�EHQH¿WV�RI�LPPHGLDWH�QHHG��OLNH�PHGLFDO�FDUH�DQG�IRUHVW�
conservation; in the long term, they were also to receive a portion of the 
SUR¿WV�113�2QH�EHQH¿W�WKLV�DJUHHPHQW�GLG�QRW�SURYLGH�WR�WKH�WULEH��KRZ�
ever, was any right to the patent.114 Therefore, while trade secrets offer 
some protection to indigenous communities for their traditional knowl�
HGJH��EDUJDLQLQJ�SRZHU�DQG�DQ�DELOLW\�WR�UHFRJQL]H�WKH�LPSRUWDQFH�DQG�
YDOXH�RI�VXFK�NQRZOHGJH�DUH�HVVHQWLDO�WR�DQ\�UHDO�LQGLJHQRXV�EHQH¿W�115

Applying trade secret law to traditional knowledge, however, 
still has other drawbacks: traditional knowledge is known to an entire 
community (or region), and there is no protection against accidental dis�
closure, reverse engineering, or independent invention, to list a few.116 
The fact that the knowledge is known to a community may not in and of 
itself be damning. Even if an entire community holds the knowledge, the 
community’s knowledge would still be considered a trade secret so long 
as it offered some potential competitive advantage and was kept secret.117 

If traditional knowledge cannot be kept a secret or properly li�
FHQVHG� WR�PDLQWDLQ� LWV�FRQ¿GHQWLDOLW\�� WUDGH�VHFUHW� ODZ�ZLOO�RIIHU� OLWWOH�
protection. In Ecuador, bioprospectors secretly obtained information 
from the Shuar natives despite their unwillingness to provide informa�
tion or sign a contract.118 The National Cancer Institute Register sub�
sequently published the information, making it public knowledge and 
unprotectable under trade secret law.119 Thus, keeping knowledge se�
cret may not be as easy as it seems, particularly where legally educated 
Westerners may attempt to bargain with indigenous peoples with little 
EHQH¿W� WR� WKH� LQGLJHQRXV� FRPPXQLWLHV� LQ�PLQG�120 One egregious ex�
ample of this was an attempt by a group representing a U.S. botanical 
JDUGHQ�WKDW�DSSURDFKHG�6KXDU�FLWL]HQV�ZLWK�D�FRQWUDFW�WKDW�ZRXOG�KDYH�

112 Ragavan, supra QRWH�����DW��������
113 Id. at 22.
114 Id.
115 See id. at 21. 
116 Chen, supra note 27, at 22. 
117 See restatement (third) oF unFair Competition, supra note 101, § 39.
118 Nagan et al., supra note 1, at 47.
119 Id. 
120 See id. at 48.
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“exchanged everything of economic value to them for two scholarships 
to an American institution.”121�7R�¿JKW�DJDLQVW�WKHVH�W\SHV�RI�PLVDSSUR�
priations, Ecuador has joined the Andean Community (CAN) with four 
other Andean nations to, among other things, address common law IP.122 
CAN, under Decision 486, addresses industrial secrets by protecting 
Shuar shaman healing knowledge, like that sought by the Americans.123 
As such, there may be internal procedures for tribes to seek remunera�
tion for stolen knowledge, but these avenues are restricted by jurisdic�
tional complications similar to the sui generis legislative attempts of 
other nations.124 

Trade secret law would also not protect against the reverse engi�
neering of any products the indigenous people make and use.125 There�
fore, scientists and bioprospectors would have the open opportunity to 
reverse engineer any products sold that are based on traditional knowl�
HGJH�DQG�DWWHPSW�WR�¿QG�RXW�WKH�ELRORJLFDO�UHVRXUFHV�XVHG��PDNLQJ�WKH�
trade secret knowledge and any licenses moot if the biological resources 
are easily determinable. 

b. Develop and Publish Prior Art as a Defensive Strategy

Developing nations may decide that rather than positive pro�
WHFWLRQ�� GHIHQVLYH�PHDVXUHV�PD\�EHVW�¿W� WKHLU� QHHGV��'HIHQVLYH�PHD�
sures could allow developing nations to stop others from patenting 
WKHLU�NQRZOHGJH��ZLWKRXW�DGGHG�EHQH¿W��LQ�WKH�¿UVW�LQVWDQFH��UDWKHU�WKDQ�
through litigation to challenge a patent already granted. Tribes could 
accomplish this by publishing traditional knowledge and thereby inten�
tionally making the knowledge public and not “novel” as required for a 
patent application.126 While this may seem counterintuitive, depending 
on the knowledge, tribes may not be seeking possible protections them�
VHOYHV��UDWKHU�MXVW�VHHNLQJ�WR�VWRS�8�6��FRPSDQLHV�IURP�SUR¿WLQJ�IURP�
knowledge they have had for centuries. 

Turmeric is a prime example of this situation. Natives of In�
dia have long used turmeric, a native Indian plant, as a cooking spice 
and as a traditional medicine to heal wounds.127 Two Indian expatriates 
based in the United States obtained an American method patent for use 

121 Id.
122 Id. at 44. 
123 Id.�DW��������
124 See supra QRWHV� ������ DQG� DFFRPSDQ\LQJ� WH[W� IRU� D� GLVFXVVLRQ� RI� WKH�

jurisdictional complications associated with customary law. 
125 Chen, supra note 27, at 22. 
126 35 U.S.C. § 102 (2012). 
127 OseiTutu, supra note 18, at 165.
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in healing wounds.128�7KH�&RXQFLO�RI�6FLHQWL¿F�,QGXVWULDO�5HVHDUFK�LQ�
India challenged the turmeric patent claiming the use was not novel 
because turmeric had been used in this way in India for thousands of 
years.129 In fact, the Council proved that an Indian medical association 
KDG�SUHYLRXVO\�SXEOLVKHG�WKH�EHQH¿FLDO�XVHV�RI�WXUPHULF�130 The patent 
was therefore not claiming a novel use, and the patent was revoked.131 
Here the Indian natives did not seek compensation for the knowledge 
that they had been using for thousands of years, instead they simply 
VRXJKW�WR�VWRS�RWKHUV�IURP�SUR¿WLQJ�IURP�WKH�VDPH�NQRZOHGJH�

Publishing knowledge to establish it as prior art, however, also 
has its drawbacks. First, the community may wish to keep its knowledge 
D�VHFUHW�DQG�DFWXDOO\�SUR¿W�IURP�LW��GHSHQGLQJ�RQ�KRZ�ZLGHO\�NQRZQ�WKH�
knowledge is. Also, publishing this knowledge would not stop pharma�
ceutical companies from inventing beyond the prior art or developing 
new medicine from the plants. The costs of publishing, both econom�
ically and culturally, may make this solution less attractive than trade 
secret protection. This defense strategy may be helpful though in keep�
ing costs of medicines and other goods down by preventing American 
patents where the knowledge has been available and published. This 
may also cause pharmaceutical companies to lose interest in researching 
and developing drugs based on these biological resources, thus limiting 
WKH�WULEHV¶�DELOLWLHV�WR�OLFHQVH�WKHLU�WUDGLWLRQDO�NQRZOHGJH�DQG�SUR¿W�IURP�
it in the future. 

This defense strategy also will not pragmatically help develop�
ing countries in actually revoking patents that have been granted. It is 
unquestionable that judicial proceedings required to invalidate a patent 
issued in spite of traditional knowledge prior art would be very costly 
and burdensome.132 These communities then, even if they desired to, 
may not have the monetary or language resources to challenge these 
patents, regardless of the fact these undeserving patents may deny ac�
cess to goods the communities should be entitled to without paying li�
censing fees.133

128 Id. �FLWLQJ�8�6��3DWHQW�1R�������������¿OHG�'HF�������������
129 Id. DW��������
130 Id. at 166.
131 Id. 
132 Jacques de Werra, Fighting Against Biopiracy: Does the Obligation to 

Disclose in Patent Applications Truly Help?, 42 Vand. J. transnat’l l. 143, 157 
(2009).

133 Grebe, supra QRWH�����DW��������
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c. Bilateral Agreements

$QRWKHU�VROXWLRQ�GHYHORSLQJ�FRXQWULHV�PD\�¿QG�LQ�WKHLU�EHVW�LQ�
terest is to contract directly with developed countries like the United 
States, at least until an international treaty protecting their interests is a 
viable option. The United States has entered into several “TRIPS Plus” 
bilateral agreements with countries who are willing to implement IP 
protections beyond the minimum standards required in TRIPS.134 The 
United States has entered such agreements with countries like Cambo�
dia, Ecuador, Singapore, and Vietnam.135 

Developing countries seeking protections not offered by TRIPS, 
or other agreements the United States is willing to ratify and enforce, 
can consider similar bilateral agreements to protect their knowledge. 
Under such a bilateral agreement, developing countries could require 
that scientists obtain traditional knowledge with the informed consent of 
the indigenous people to ensure protection of this knowledge where it is 
not freely or knowingly given.136 The United States is not likely willing 
to accept terms similar to those that TRIPS already offers, so developing 
countries will need to determine what other concessions they are willing 
to offer to obtain reciprocal protection for their traditional knowledge.137 
These countries must also take care when deciding whether bilateral 
DJUHHPHQWV�EHVW�¿W�WKHLU�QHHGV�EHFDXVH�WKH�8QLWHG�6WDWHV�DQG�(XURSHDQ�
Union have also been accused of unduly pressuring nations with inade�
quate IP protections by threatening trade restrictions.138 

For countries that are willing to concede certain terms outside 
of TRIPS, however, the United States has restricted the importation of 
“cultural property illegally exported from countries that are parties to the 
agreements.”139 Bolivia, Ecuador, El Salvador, Guatemala, Mexico, and 
Peru have already entered agreements such as these with the United States 
to protect their cultural resources.140 These agreements demonstrate that 
the United States is not entirely unwilling to protect traditional knowl�
edge so long as it gets to decide and negotiate the terms of such protec�
tion. These agreements are also more likely to be enforced than other 
agreements’ terms that are “subject to national legislation”141 because the 
United States has directly contracted to provide these protections. 

134 Kuruk, supra note 22, at 693.
135 Id. For a discussion of these TRIPS plus bilateral agreements and 

arguments for adopting the treaty of adhesion doctrine in implementing changes in 
international intellectual property, see generally Donald P. Harris, 2007 Mich. St. L. 
Rev. 185. 

136 See Kuruk, supra note 22, at 707.
137 Id.�DW���������
138� 'XW¿HOG��supra note 10, at 275. 
139 Kuruk, supra note 22, at 694. 
140 Id. 
141 See supra�QRWHV�����������DQG�DFFRPSDQ\LQJ�WH[W��
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While bilateral agreements may be one of the most practicable  
ways to obtain protection for traditional knowledge to date, not all  
developing countries may be willing to concede more terms than they 
are already subject to through TRIPS, which has thus far failed to pro�
YLGH�PRVW�RI� WKHP�ZLWK� VLJQL¿FDQW�EHQH¿WV�142 Further, these bilateral 
DJUHHPHQWV�ZRXOG�QRW�DSSO\�WR�DQ\�QRQ�SDUWLHV�VR�ZRXOG�KDYH�QR�HIIHFW� 
on bioprospectors, or biopirates, who are not exporting the goods back 
to the United States or another developed country with whom an agree�
ment had been reached.143 Developing countries also may not have the 
resources to negotiate several individual bilateral agreements with dif�
ferent nations to obtain this protection, thus limiting its effectiveness. 

Vi. conclusion

The misappropriation of traditional knowledge is a serious and 
HYHU�ORRPLQJ� SUREOHP� WKDW� FXUUHQWO\� VHHPV� WR� EH�ZLWKRXW� D� VROXWLRQ��
,PSHGLPHQWV� WR� IRUPLQJ� D� VROXWLRQ� FRPH� IURP� DQ� LQDELOLW\� WR� GH¿QH�
traditional knowledge, determine the terms of protection, and resolve 
differences between Western and indigenous property systems. Several 
attempts at international agreements and treaties have been made, but 
none currently provide adequate protection for traditional knowledge 
to prevent the patenting of indigenous knowledge or the exploitation of 
biological resources without consent. Another impediment to resolving  
the issue is the idea that one international treaty, declaration, or sui  
JHQHULV�DSSURDFK�FDQ�¿W�WKH�FXOWXUDO�DQG�HFRQRPLF�QHHGV�RI�DOO�LQGLJHQRXV� 
communities. The question is not which single solution is best; the 
question is which solution is best for the Shuar natives, or the Indian  
QDWLYHV��RU�WKH�(FXDGRULDQ�QDWLYHV��7KH�LQDELOLW\�WR�GH¿QH�WKH�³LQGLJHQRXV´�
or “traditional,” if nothing else, teaches that proposing any individual  
solution to meet all needs is naïve. Developing countries should consider  
their own individual needs and then use the means available—trade  
secrets, defensive publication to establish prior art, and bilateral  
DJUHHPHQWV²WR�REWDLQ�WKH�VSHFL¿F�EHQH¿WV�WKH\�DUH�VHHNLQJ��

142 See OseiTutu, supra note 18, at 160.
143 Kuruk, supra QRWH�����DW��������
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ZZZ�OLE�XWH[DV�HGX�PDSV�PLGGOHBHDVWBDQGBDVLD�FDXFDVXVBFHQWUDOB
DVLDBSROB�����MSJ (last visited Feb. 6, 2014).

i. introduction

In every region of the world, disputes arise between nations over 
the use of transboundary water sources. In order to ensure sustainable 
and conservative use of those sources, this Note will discuss the 
UROH� WKDW� QRQ�VWDWH� DFWRUV� PXVW� SOD\� WR� UHVROYH� WUDQVERXQGDU\� ZDWHU�
FRQÀLFWV�� ORRNLQJ� VSHFL¿FDOO\� DW� WKH� UHVRXUFH� XVH� FRQÀLFWV� WKDW� H[LVW�
DPRQJ�WKH�&HQWUDO�$VLDQ�QDWLRQV².D]DNKVWDQ��.\UJ\]VWDQ��7DMLNLVWDQ��
7XUNPHQLVWDQ��DQG�8]EHNLVWDQ��1RQ�VWDWH�DFWRUV��VXFK�DV�UHJLRQDO�DQG�
LQWHUQDWLRQDO�RUJDQL]DWLRQV��,2V���KDYH�WKH�FUHGLELOLW\��YLD�H[SHUWLVH�LQ�
D�ZLGH�UDQJH�RI�¿HOGV���LQIRUPDWLRQ��QRQ�SROLWLFDO�DJHQGD��DQG�SDVVLRQ�
necessary to ensure adequate resources to resolve transboundary water 
FRQÀLFWV��$V� VWDWHG� LQ� VHYHUDO� HQYLURQPHQWDO� WUHDWLHV�� WKHUH� LV� D� QHHG�
for greater access to information among the public about environmental 
FRQFHUQV��ZKLFK�QRQ�VWDWH�DFWRUV�KDYH�WKH�UHVRXUFHV�WR�SURYLGH�

http://www.lib.utexas.edu/maps/middle_east_and_asia/caucasus_central_asia_pol_2009.jpg
http://www.lib.utexas.edu/maps/middle_east_and_asia/caucasus_central_asia_pol_2009.jpg
http://www.lib.utexas.edu/maps/middle_east_and_asia/caucasus_central_asia_pol_2009.jpg
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:LWK� WKH� KHOS� RI� QRQ�VWDWH� DFWRUV� DQG� LQFUHDVHG� DFFHVV� WR�
information from a variety of entities,1 the Central Asian nations 
FDQ� UHVROYH� WKHLU�ZDWHU� FRQÀLFWV� E\� KROGLQJ� D� FRQIHUHQFH� WR� LQFUHDVH�
information transparency and discuss solutions with experts2 from 
around the world. Ultimately, the hope for this conference is the signing 
of a treaty by all Central Asian nations, which creates a sustainable 
integrated resources management system and an implementation task 
force composed of both regional and international experts. The resource 
PDQDJHPHQW� V\VWHP� PXVW� HQFRPSDVV� DQ� LQWHJUDWHG� ZDWHUVKHG�EDVHG�
approach to water resource allocation and conservation.

8WLOL]LQJ�WKH�PHFKDQLVPV�RI�DQ�LQWHUQDWLRQDO�FRQIHUHQFH��D�WUHDW\��
DQG�D�PXOWL�VWDNHKROGHU�WDVN�IRUFH��&HQWUDO�$VLD�ZLOO�EH�DEOH�WR�UHVROYH�
WKHLU�ZDWHU�XVH�FRQÀLFWV�DQG�HVWDEOLVK�D�VXFFHVVIXO�UHVRXUFH�PDQDJHPHQW�
system. In establishing these regional mechanisms, treating water, food, 
and energy resources in Central Asia as “threatened” or “endangered” 
FRPPRGLWLHV�ZLOO� HQDEOH� WKH� ¿YH� QDWLRQV� WR� DFNQRZOHGJH� HDFK� RWKHU¶V�
QHHGV�DQG�FRQFHUQV��UHDOL]H�WKHLU�VKDUHG�LQWHUHVWV�LQ�HFRQRPLF�VWDELOLW\�DQG�
security of resource supply, and establish an infrastructure that respects 
the interests of each country while enforcing sustainable use practices.

 J.D., Michigan State University College of Law, 2014.
1 These entities include the national governments of Central Asia, other 

FRQFHUQHG�JRYHUQPHQW�OHDGHUV��DQG�LQWHUQDWLRQDO�RUJDQL]DWLRQV�
2 Individual experts include scientists, engineers, economists, urban planners, 

and agriculturalists.
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ii.  enVironmental ProBlems in central asia:  
water, food, and energy insecurity

6RXUFH� RI� LPDJH�� 3KLOLSSH� 5HNDFHZLF]�� 81(3�*5,'�$UHQGDO, 
Eurasia & Central Asia - Map of the Aral Sea, world BanK, http://web.
worldbank.org/WBSITE/EXTERNAL/COUNTRIES/ECAEXT/ 
0,,contentMDK:20634287~pagePK:146736~piPK:146830~the 
SitePK:258599,00.html (last visited Feb. 6, 2014).3

a. Climatic and Geographic Impacts

7KH� ¿YH� &HQWUDO� $VLDQ� QDWLRQV�� .D]DNKVWDQ�� .\UJ\]VWDQ��
7DMLNLVWDQ�� 7XUNPHQLVWDQ�� DQG� 8]EHNLVWDQ�� DUH� LQ� WKH� PLGVW� RI� D�
WUDQVQDWLRQDO� FRQÀLFW� RYHU� GLVWULEXWLRQ� RI� IUHVKZDWHU� UHVRXUFHV� DQG�
ensuring equitable and sustainable allocation of those resources among 
them.4 All of the Central Asian countries rely primarily on the same 
few surface waterbodies for freshwater and as a result, one nation’s 
use of any water resource directly impacts the use of another.5 The 
region’s primary sources of freshwater are the Amu and Syr Darya 

3 For maps of Central Asia displaying climate change impacts on water 
resources, land degradation problems, water pollution problems, and areas prone to 
QDWXUDO�KD]DUGV��VHH�enV’t & seC. initiatiVe & united nations enVironment program, 
enVironment and seCurity in the amu darya Basin�����������������������������+DUU\�
Forster ed., 2011), KWWS���ZZZ�HQYVHF�RUJ�SXEOLFDWLRQV�$PX'DU\D�(1�:HE�SGI.

4 international Crisis group, Central asia: water and ConFliCt 1 (2002), 
KWWS���ZZZ�FULVLVJURXS�RUJ�a�PHGLD�)LOHV�DVLD�FHQWUDO�DVLD�&HQWUDO���$VLD���
:DWHU���DQG���&RQÀLFW�SGI.

5 Id.

http://web.worldbank.org/WBSITE/EXTERNAL/COUNTRIES/ECAEXT/0,,contentMDK:20634287~pagePK:146736~piPK:146830~theSitePK:258599,00.html
http://web.worldbank.org/WBSITE/EXTERNAL/COUNTRIES/ECAEXT/0,,contentMDK:20634287~pagePK:146736~piPK:146830~theSitePK:258599,00.html
00.html
http://www.envsec.org/publications/AmuDarya-EN-Web.pdf


Journal of Animal & Natural Resource Law, Vol. X298

ULYHUV�� ZKLFK� DUH� VRXUFHV� RI� PDMRU� FRQÀLFW� DPRQJ� WKH� QDWLRQV�6 The 
'DU\D�ULYHUV�ÀRZ�WKURXJK�VHYHUDO�FRXQWULHV�DQG�XOWLPDWHO\�HPSW\�LQWR�
WKH�$UDO�6HD��ZKLFK�OLHV�LQ�ERWK�.D]DNKVWDQ�DQG�8]EHNLVWDQ�WHUULWRU\�7 
7KH� FHQWUDO� FRQÀLFW� DULVLQJ� IURP� WKHVH� ULYHUV� DQG� WKHLU� XVH� UHYROYHV�
around the disproportionate consumption of water by the downstream 
QDWLRQV��.D]DNKVWDQ��7XUNPHQLVWDQ��DQG�8]EHNLVWDQ��FRPSDUHG�WR�WKHLU�
JHRJUDSKLFDO� FRQWULEXWLRQ� WR� WKH� 'DU\D� ULYHUV¶� EDVH� ÀRZ� �7DEOH� ���8 
%DVHG�RQ�D������UHSRUW� IURP�WKH�6FLHQWL¿F�,QIRUPDWLRQ�&HQWHU�RI� WKH�
Interstate Commission for Water Coordination (SIC ICWC) in Central 
$VLD��7DEOH���RXWOLQHV�WKH�HVWLPDWHG�DQQXDO�ÀRZ�IURP�HDFK�FRXQWU\�LQWR�
the Syr Darya, Amu Darya, and Aral Sea Basin.9 Although a bit dated, 
Figure 1 nicely illustrates the discrepancies during 2000 between each 
QDWLRQ¶V� ZDWHU� FRQVXPSWLRQ� DQG� WKHLU� ÀRZ� FRQWULEXWLRQ� IURP� QDWXUDO�
processes within their borders.

Table 1. Annual 
Flow and % of  

Total Basin Flow,  
by country 

Syr Darya Amu Darya Aral Sea Basin

km3/yr.
% of  
basin  
flow

km3/yr.
% of  
basin  
flow

km3/yr.
% of  
basin  
flow

Kazakhstan 2.43 6.5 - - 2.43 2.1

Kyrgyz Republic 26.85 72.2 1.60 200 28.45 24.4

Tajikistan 1.01 2.7 55.73 70.3 56.74 48.6

Turkmenistan - - 1.53 1.9 1.53 1.3

Uzbekistan 6.17 16.6 5.06 6.4 11.22 9.6

Non-CA countries 0.75 200 15.36 19.4 16.11 1400 

Total 37.21 10000 79.28 10000 116.48 10000 

6 Id.
7 Id.�7KH�$PX�'DU\D�EHJLQV�DV�WKH�7DMLNLVWDQ�$IJKDQLVWDQ�ERUGHU�DQG�HQGV�LQ�

WKH�VRXWKHUQ��8]EHNLVWDQ�SRUWLRQ�RI�WKH�$UDO�6HD��ZKLOH�6\U�'DU\D�EHJLQV�LQ�QRUWKHUQ�
.\UJ\]VWDQ�DQG�XOWLPDWHO\�HQGV�LQ�WKH�QRUWKHUQ��.D]DNKVWDQ�SRUWLRQ�RI�WKH�$UDO�6HD��
Id. at 1 & n.1.

8 JaKoB granit et al., united nations deVelopment program, regional 
water intelligenCe report Central asia 15 (2010), http://www.watergovernance.
RUJ�GRFXPHQWV�:*)�5HSRUWV�3DSHU���B5:,5B$UDOB6HD�SGI.

9 ViCtor duKhoVny & Vadim soKoloV, sCientiFiC-inFormation Center oF 
the interstate Commission For water Coordination in Central asia, lessons on 
Cooperation Building to manage water ConFliCts in the aral sea Basin 3 (2003), 
http://unesdoc.unesco.org/images/0013/001332/133291e.pdf.

http://www.watergovernance.org/documents/WGF/Reports/Paper-15_RWIR_Aral_Sea.pdf
http://www.watergovernance.org/documents/WGF/Reports/Paper-15_RWIR_Aral_Sea.pdf
http://unesdoc.unesco.org/images/0013/001332/133291e.pdf
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Figure 1. Water Withdrawal and Availability in the Aral Sea Basin, 
81(3�*5,'������10

7KH� ÀRZ� LQ� &HQWUDO� $VLD¶V� SULPDU\� ZDWHU� VRXUFHV� ÀXFWXDWHV�
seasonally due to glacial and snow melt in the mountainous part of 
the region.11� 7KH� VHDVRQDO� YDULDELOLW\� EHQH¿WV� DJULFXOWXUH� SURGXFWLRQ�
EHFDXVH�PHOWLQJ�SURYLGHV�JUHDWHU�ULYHU�ÀRZ�GXULQJ�WKH�VSULQJ�PRQWKV�12 
However, increasing populations and climatic changes in the region 
have compounded water scarcity and allocation problems. As increased 
atmospheric temperatures have caused glacial melting and subsequent 
LQFUHDVHG�SHDN�ÀRZ�HDUOLHU�LQ�WKH�\HDU��WKHUH�LV�OHVV�ZDWHU�DYDLODEOH�GXULQJ�
WKH�DJULFXOWXUH�VHDVRQ��%DVH�ÀRZ�LV�VLJQL¿FDQWO\�KLJKHU�LQ�ERWK�'DU\D�
rivers between March and July compared with the rest of the year; Amu 
Darya and Syr Darya peak at approximately 4200 m3/second in June 
and 4500 m3/second in May, respectively (Figure 2).13 Between August 
DQG�)HEUXDU\��WKH�$PX�'DU\D¶V�ÀRZ�UHGXFHV�WR�OHVV�WKDQ�D�TXDUWHU�RI�LWV�
SHDN�ÀRZ�14�6LPLODUO\��EHWZHHQ�-XO\�DQG�)HEUXDU\��WKH�6\U�'DU\D¶V�ÀRZ�

10� 3KLOLSSH� 5HNDFHZLF]�� Water Withdrawal and Availability in Aral Sea 
Basin, unep/grid-arendal (Feb. 21, 2012), http://www.grida.no/graphicslib/detail/
ZDWHU�ZLWKGUDZDO�DQG�DYDLODELOLW\�LQ�DUDO�VHD�EDVLQB��G�; see also Environment and 
Security: Transforming Risks into Cooperation, at Central asia - Ferghana/osh/
KhuJand area 21 (2005), KWWS���ZZZ�JULGD�QR�¿OHV�SXEOLFDWLRQV�HQYVHF�IHUJKDQD�
UHSRUW�HQJ�SGI [hereinafter Transforming Risks into Cooperation] (displaying 
5HNDFHZLF]¶V�LPDJH��

11 granit et al., supra note 8, at 6.
12 Id.
13 See tresCher Verlag, eXeCutiVe Committee oF the international Fund 

For saVing the aral sea, From the glaCiers to the aral sea—water unites 11, 13 
(Jennifer Schring & Alfred Diebold eds., 2012), available at KWWS���ZZZ�ZDWHUXQLWHV�
ca.org/book.html. 

14 Id. at 11.

http://www.grida.no/graphicslib/detail/water-withdrawal-and-availability-in-aral-sea-basin_85d9
http://www.grida.no/graphicslib/detail/water-withdrawal-and-availability-in-aral-sea-basin_85d9
http://www.grida.no/files/publications/envsec/ferghana-report-eng.pdf
http://www.grida.no/files/publications/envsec/ferghana-report-eng.pdf
http://www.waterunites-ca.org/book.html
http://www.waterunites-ca.org/book.html
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GURSV�WR�DSSUR[LPDWHO\�����RI�LWV�SHDN�ÀRZ�15 In addition, the need for 
water continues to grow with a growing population in Central Asia.16 As 
)LJXUH���LOOXVWUDWHV��ÀRZ�LQ�ERWK�'DU\D�ULYHUV�LV�SURMHFWHG�WR�GHFUHDVH�E\�
an average 500 m3/second between 2071 and 2100.17 

Figure 2. Average Seasonal Flows of the Amu Darya and Syr Darya18

15 Id. at 13.
16 See Viktor A. Dukhovny & Stulina Galina, Water and Food Security in Central 

Asia, in water and Food seCurity in Central asia 1, 4 (Chandra A. Madramootoo & Victor 
A. Dukhovny eds., 2011) (displaying a table of population growth rate of each Central Asia 
nation between 1999 and 2006, as a percentage of the previous year’s population).

17 Verlag, supra note 13, at 11, 13.
18 Id.



Central Asia’s Need for Regional Reform of its Resource  
Management System 301

b.  The Impacts of Food and Energy Demands on Water  
Quantity and Quality

Stemming from regional water scarcity and inequitable water 
resource allocation are the issues of food security and energy security.19 
7KH� XSVWUHDP� FRXQWULHV��7DMLNLVWDQ� DQG�.\UJ\]VWDQ�� KDYH� LQWHUHVWV� LQ�
increasing their water use for hydropower capacity and farming, while 
WKH�GRZQVWUHDP�FRXQWULHV��.D]DNKVWDQ��8]EHNLVWDQ��DQG�7XUNPHQLVWDQ��
have interest in increasing their water use for agriculture.20 Because 
RI� WKH� VHPL�DULG� FOLPDWH� DQG� ORZ� IHUWLOLW\�RI� WKH� UHJLRQ¶V� VRLOV�21 only 
¿IWHHQ�SHUFHQW�RI�WKH�UHJLRQ¶V�ODQG�LV�DUDEOH��VHYHQW\�SHUFHQW�RI�ZKLFK�LV�
irrigated.22 Therefore, since only a small portion of the region’s land is 
suitable for crop production, the region’s increasing population places 
great environmental stress on both the land, to produce more crops, 
and on water resources, which do not regularly replenish due to low 
SUHFLSLWDWLRQ�LQ�D�VHPL�DULG�FOLPDWH��

Meanwhile, the upstream nations, which have been historically 
dependent on energy supply from the downstream nations, seek to 
increase their hydropower capacity.23 Efforts to increase hydropower 
capacity have been met with resistance and hostility from downstream 
nations, which rely on the same water resources for agriculture that 
the upstream nations want to use for hydropower.24� 8QGHU�0RVFRZ�
developed barter agreements, the Central Asian nations exchanged water 

19 Dukhovny & Galina, supra note 16, at 2.
20 See Jeremy Allouche, The Governance of Central Asian Waters: National 

Interests Versus Regional Cooperation, in 4 disarmament Forum: Central asia at 
the Crossroads, at 45, 49, 50, 51, 52 (2007). Tajikistan seeks to increase irrigated 
land and increase hydropower capacity (supra�DW������.\UJ\]VWDQ�VHHNV�WR�³LQFUHDVH�LWV�
K\GURSRZHU�FDSDFLW\´�DQG�LQFUHDVH�LUULJDWLRQ�WR�EH�VHOI�VXI¿FLHQW�IRU�LWV�IRRG�VXSSO\�
(supra at 50), Turkmenistan wants to establish food security and expand irrigation on 
��������KD��³UHXVLQJ�GUDLQDJH�DQG�UXQ�RII�ZDWHU´��supra�DW������8]EHNLVWDQ�KDV�IRRG�
security, but wants to increase irrigated land to be an exporter of food to “neighboring 
countries” (supra�DW������DQG�.D]DNKVWDQ�ZDQWV�WR�VHFXUH�LWV�ZDWHU�VXSSO\�IRU�LUULJDWHG�
DJULFXOWXUH�IURP�ZDWHUERGLHV�VKDUHG�ZLWK�8]EHNLVWDQ�DQG�&KLQD�DQG�UHVROYH�³ERUGHU�
issues and water rights” (see supra�DW��������

21 See oXana s. saVosKul et al., water, Climate, Food, and enVironment 
in the syr darya Basin 3, 16, 17 (O.S. Savoskul ed., 2003) (discussing the Syr 
Darya basin’s low soil fertility and characteristics that make the basin’s soil poor for 
agricultural production without irrigation.)

22 daVid sediK et al., regional oFFiCe For europe and Central asia, Food 
and agriCulture organization, the status and Challenges oF Food seCurity in 
Central asia�����������3DUWLFXODUO\��LQ�WKH�6\U�'DU\D�EDVLQ��¿IW\�¿YH�SHUFHQW�RI�WKH�
land is pasture land, eight percent is arable land and eighty percent of the arable land 
is irrigated. oXana s. saVosKul, et al., supra note 16, at 8. 

23 Allouche, supra note 20, at 48.
24 Id.
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resources for energy resources.25 However, after their independence, 
the downstream nations “introduced world prices” for their fossil fuel 
resources, leaving the upstream nations with the choice of paying world 
prices, going without heat, or developing their own energy supply.26 For 
H[DPSOH�� LQ� H[FKDQJH� IRU� FRDO� VXSSO\� IURP�.D]DNKVWDQ�� .\UJ\]VWDQ�
agreed to abstain from increasing its hydropower production in the 
ZLQWHU�PRQWKV�LQ�RUGHU�WR�SUHVHUYH�ZDWHU�IRU�.D]DNKVWDQ¶V�DJULFXOWXUH�
in the summer months.27�+RZHYHU��.D]DNKVWDQ�KDV�QRW�DOZD\V�XSKHOG�
LWV� HQG� RI� WKH� EDUWHU� DJUHHPHQW�� OHDYLQJ�.\UJ\]VWDQ� WR� IUHH]H� GXULQJ�
winter months without power.28 To protect itself from further winters 
ZLWKRXW�KHDW��.\UJ\]VWDQ�KDV�UHOHDVHG�ZDWHU�IURP�LWV�7RNWRJXO�GDP�WR�
produce electricity.29 This release of water for hydropower production 
KDV�FDXVHG�ZLQWHU�ÀRRGLQJ�RI�ERWK�.D]DNKVWDQ�DQG�8]EHNLVWDQ�DQG�D�
shortage of water for agriculture in the summer months.30

2I� WKH�¿YH�&HQWUDO�$VLDQ� ULYHU� EDVLQV��$PX�'DU\D� LV� WKH�PRVW�
vulnerable to depletion and degradation based on governance31 as well 
as economic,32 social,33 environmental,34�DQG�KD]DUGV35 factors. The Syr 
Darya and Hari Rud basins ranked equally as the most vulnerable for 
water stress;36�ERWK�UDQN�LQ� WKH�³¿YH�SHUFHQW�PRVW�ZDWHU�VFDUFH�UHJLRQV�

25 international Crisis group, supra note 4, at 12.
26 See id.
27 See id.� DW� ��� �VWDWLQJ� WKDW�.D]DNKVWDQ�ZDV� H[SHFWHG� WR� SURYLGH� FRDO� WR�

.\UJ\]VWDQ�XQGHU�D�EDUWHU�DJUHHPHQW�ZLWK�.\UJ\]VWDQ��
28 Id. at 14.
29 Id.� .D]DNKVWDQ� RI¿FLDOV� DUJXH� WKH� FRXQWU\¶V� IDLOXUH� WR� GHOLYHU� FRDO� WR�

.\UJ\]VWDQ�LV�GXH�WR�WKH�SULYDWL]DWLRQ�RI�LWV�FRDO�PLQHV��Id. at 15.
30 Allouche, supra note 20, at 50; international Crisis group, supra note 4, 

at 5, 12, 14.
31 Olli Varis & Matti Kummu, The Major Central Asian River Basins: An 

Assessment of Vulnerability, 28 Int. J. water resourCes deV. 433, 438, 439 (2012). 
The governance vulnerability indicator is based on the each country’s political 
instability index and scaled from each country’s population. Supra.

32 Economic vulnerability was indicated by each nation’s purchasing power 
parity–adjusted gross national income (GNI PPP). Id. at 439.

33 Social vulnerability was determined by each nation’s “multifaceted 
poverty index [MPI] … or [an] approximation” based on “the country closest to [it] in 
the United Nations Development Programme’s Human Development” ranking when 
MPI data was not available. Id. at 438, 439.

34 “[T]he human footprint indicator … described by WCS/CIESIN (2002)” 
was the environment vulnerability indicator. Id. at 440. 

35� ³+D]DUG´� UHIHUV� WR� HQYLURQPHQWDO� KD]DUG� YXOQHUDELOLW\� DQG� VXFK�
YXOQHUDELOLW\�ZDV�GHWHUPLQHG�XVLQJ�³WKH�PXOWLKD]DUG�LQGH[�RI�'LOOH\�HW�DO����������´�
Id. at 440. “The index combines the total estimated impacts of the following natural 
GLVDVWHUV��GURXJKWV��ÀRRGV��YROFDQRHV��VWRUPV��HDUWKTXDNHV��DQG�ODQGVOLGHV��7KH�WRWDO�
impacts are calculated according to event frequency as spatial information, weighted 
E\�KD]DUG�VSHFL¿F�PRUWDOLWLHV��DQG�WKHQ�VXPPHG�XS�´�Id.�DW���������

36 “Water stress” simply refers to the ratio of the amount of water withdrawn 
to the amount of water available. Id. at 438.
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in the world.”37 Therefore, based on the number of people that live in 
these basins and depend on them for food, water, and energy resources, 
WKH�QDWLRQV�RI�&HQWUDO�$VLD�PXVW�FROODERUDWH�WR�UHGH¿QH�WKHLU�UHVRXUFH�XVH�
SROLFLHV�DQG�HVWDEOLVK�D�UHJLRQDO�IUDPHZRUN�IRU�ORQJ�WHUP�VXVWDLQDEOH�XVH�

c. The Causes and Consequences of the Aral Sea’s Desiccation
 
In addition to the quantity and allocation concerns of the Darya 

river’s water supply for human consumption, the expansion of agriculture 
VLQFH�WKH�PLG���th century has turned the Aral Sea into an “ecological 
disaster.”38 “Over the past 10 millennia, [the Aral Sea] has repeatedly 
¿OOHG� DQG� GULHG�� RZLQJ� ERWK� WR� QDWXUDO� DQG� KXPDQ� IRUFHV�´39 Since 
recording of the Aral Sea’s water volume began in 1911, it maintained 
a relatively constant volume.40 Since the expansion of Central Asia’s 
agriculture in the 1960s, the annual withdrawal of water from the Darya 
rivers has continuously increased to meet growing irrigation demands.41 
7KLV�ZLWKGUDZDO�KDV�UHGXFHG�WKH�EDVH�ÀRZV�LQ�ERWK�ULYHUV�GUDPDWLFDOO\�
and in turn has had an insurmountable impact on the Aral Sea.42 “The 
Aral Sea separated into two water bodies in 1987–89: a ‘Small’ Aral 
Sea in the north and a ‘Large’ Aral Sea in the south.”43 By 2005, the 
Large Aral Sea further separated into three smaller water bodies (See 
Figure 3).44 Taking the Large and Small Aral Seas together,45 a report 
from 2007 states that since desiccation began,

[the l]ake level has fallen 23 m, area shrunk 74%, volume 
decreased 90%, and salinity grew from 10 to more than 
100g/l, causing negative ecological changes, including 
GHFLPDWLRQ� RI� QDWLYH� ¿VK� VSHFLHV�� LQLWLDWLRQ� RI� GXVW�
salt storms, degradation of deltaic biotic communities, 
and climate change around the former shoreline. The 
population residing around the lake has also been 
negatively impacted.46

37 Id. at 441.
38 Allouche, supra note 20, at 45.
39 Philip Micklin, The Aral Sea Disaster in annual reView oF earth and 

planetary serViCes, 47, 47 (2007). 
40 See id. at 49.
41 See id. at 50.
42 See id. at 47 (stating that the desiccation of the Aral Sea “owes 

overwhelmingly to the expansion of irrigation that has drained its two tributary 
rivers.”).

43 Id. at 52.
44 Id. at 53.
45 See id.�DW��������VWDWLQJ�WKDW�WKH�GDWD�IRU�VHD�OHYHO�DQG�YROXPH�DUH�EDVHG�RQ�

the two smaller seas taken together).
46 Id. at 47.
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Figure 3.� &KDQJH�LQ�$UDO�6HD�6L]H������������86*6�/DQGVDW�3KRWRJUDSKV47

 
 

$V�D�UHVXOW�RI�WKH�$UDO�6HD¶V�GHJUDGDWLRQ��³>I@RXU�¿IWKV�RI�DOO�¿VK�VSHFLHV�
have disappeared and the effects on the health and livelihoods of the 
local population have been catastrophic.”48 In addition, “[t]he drying 
of the Aral Sea has caused more extreme air temperatures (e.g., hotter 
summers and colder winters),” reducing the surrounding area’s annual 
precipitation “from 9.4 km3 in 1960 to 3.2 km3 in 2009.”49 The quality 
of what little water remains is degraded due to agricultural chemical 
contamination and increased salinity.50 Furthermore, the exposed portion 
of the seabed between the two Aral Seas has created “poisonous dust,”51 
composed of dust and salt.52 Strong winds pick up “many thousands 
RI� WRQV�RI�VDOW�DQG�¿QH�GXVW�ZLWK� LPSXULWLHV�RI�YDULRXV�FKHPLFDOV�DQG�
poisons” annually,53 carrying them over “thousands of square kilometers 
of arable land,”54 degrading agricultural productivity, and imperiling 
human health.55�)XUWKHU��$UDO�6HD�GHJUDGDWLRQ�KDV�KDG�VRFLR�HFRQRPLF�

47 The Vanishing Sea, u.s. geologiCal surV. (2009), http://landsat.usgs.gov/
LPDJHV�JDOOHU\���B/�MSJ. 

48 Allouche, supra note 20, at 45.
49� %HK]RG�*D\EXOODHY�HW�DO���Large-Scale Desiccation of the Aral Sea Due to 

Over-Exploitation After 1960, 9 J. mountain sCi. 538, 542 (2012).
50 See granit et al., supra note 8, at 15, 16.
51 Id. at 16.
52 Gaybullaev et al., supra note 49, at 544.
53 L. Spivak et al., Dynamics of Dust Transfer from the Desiccated Aral 

Sea Bottom Analysed by Remote Sensing, in aralKum—A man-made desert: the 
desiCCated Floor oF the aral sea (Central asia)���������6�:��%UHFNOH�HW�DO��HGV���
2012).

54 Gaybullaev et al., supra note 41, at 539.
55 O.E. Semenov, Dust Storms and Sandstorms and Aerosol Long-Distance 

Transport, in aralKum—A man-made desert: the desiCCated Floor oF the aral 
sea (Central asia)����������6�:��%UHFNOH�HW�DO��HGV���������

http://landsat.usgs.gov/images/gallery/91_L.jpg
http://landsat.usgs.gov/images/gallery/91_L.jpg
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consequences for the region’s people, including “increased health risks, 
poor nutrition, and unemployment.”56

It is clear from the current condition of the Darya rivers, their 
DFFRPSDQ\LQJ�EDVLQV��DQG�WKH�$UDO�6HD�WKDW�&HQWUDO�$VLD�IDFHV�FRPSOH[��ORQJ�
standing environmental degradation and resource exploitation problems. 
While sustainable agriculture, soil conservation, and best management 
practices are beyond the scope of this note, it is nonetheless evident from 
agriculture’s impact on water resources and its dependency on a continued 
water supply that food and water resource security are inextricably linked.

iii. current efforts to remediate regional ProBlems
 
7KH� QDWLRQV� RI� &HQWUDO�$VLD� GHYHORSHG� D� ³UHODWLYHO\� FRPSUH� 

hensive framework” to address water scarcity and water allocation issues, 
consisting of political and technical authorities and subcommittees 
designed to handle various aspects of the regional water management 
problems.57 Unfortunately, differing political and economic interests of 
WKH�QDWLRQV�KDYH�SUHYHQWHG�WKH�¿YH�QDWLRQV�IURP�UHDFKLQJ�DQ\�VXFFHVVIXO�
PXOWL�ODWHUDO�DJUHHPHQW�58 Monitoring and enforcement failures coupled 
with lack of trust have made bilateral agreements ineffective as well.59

The region’s current water management system is based 
on national water quotas that were established prior to the nations’ 
independence from the Soviet Union in 1991.60 In 1992, the nations 
RI¿FLDOO\� DJUHHG� WR� FRQWLQXH� XVLQJ� WKH� ZDWHU� UHVRXUFH� DOORFDWLRQ�
established under Soviet governance by signing the Almaty Agreement, 
allocating larger quotas to the richer, downstream nations.61 Subsequently, 
Central Asia established the Interstate Coordinating Water Commission 
(ICWC) as the governing body to assist them in implementing their 
water quotas and continues to be in existence today.62 In order for ICWC 
to take action on “key issues,” all Central Asian nations must reach 
a consensus.63�7KH� WZR� H[HFXWLYH� ERGLHV� RI� ,&:&�� WKH�%DVLQ�:DWHU�
Management Association (BWA) Amu Darya and BWA Syr Darya, 
DUH� UHVSRQVLEOH� IRU�PRQLWRULQJ� LPSOHPHQWDWLRQ� DQG� DUH� DXWKRUL]HG� WR�
PRGLI\�TXRWDV�E\�DV�PXFK�DV�¿IWHHQ�SHUFHQW�64

56 Gaybullaev et al., supra note 49, at 545; see also Micklin, supra note 39, 
at 56 (discussing health problems resulting from dust inhalation, exposure to toxic 
FKHPLFDO�SROOXWLRQ��DQG�GLHWDU\�FRQVHTXHQFHV�DV�D� UHVXOW�RI� ORVW�$UDO�¿VK�DV�D� IRRG�
source).

57 See Allouche, supra note 20, at 48.
58 international Crisis group, supra note 4, at 9.
59 Id. at 13.
60 Id. at 7.
61 Id. at 7, 11.
62 Id. at 7.
63 Id.
64 Id.
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Central Asia’s second water management body and “supreme 
SROLF\�RUJDQL]DWLRQ�RQ�ZDWHU�UHVRXUFH�PDQDJHPHQW´�LV�WKH�,QWHUQDWLRQDO�
Fund for Saving the Aral Sea (IFAS).65 The current IFAS resulted from 
the merger of an earlier International Fund to Save the Aral Sea (IFAS) 
and the Interstate Council for the Aral Sea (ICAB).66 The combined 
structure and purpose of ICWC and IFAS has established “a relatively 
comprehensive framework” to address the region’s water resource 
FRQÀLFWV�67 “The ICWC is the technical authority, regulating and 
supervising the allocation of water resources and related infrastructure. 
The IFAS is the political authority that guides and sanctions the work of 
the ICWC via principles and policies agreed upon among the member 
states.”68

Unfortunately, this framework has been ineffective in overseeing 
the region’s water use for several reasons. “The most important [reason 
IRU�IDLOXUH�RI�,)$6�,&:&�V\VWHP@�LV�WKDW�WKHVH�LQVWLWXWLRQV�KDYH�PDLQO\�
been created under the impulse of international agencies (in particular 
the World Bank) and states have been quite reluctant to cooperate.”69 
)DLOXUH� WR� FRRSHUDWH� LV� UHÀHFWHG� LQ� WKH� LQDELOLW\� IRU� ,&:&� GHFLVLRQV�
to move forward as Central Asian nations fail to reach consensus on 
important decisions. As a result, the lack of cooperation is the most 
hindering factor to achieving equitable resource management in the 
UHJLRQ�� )XUWKHU�� VLQFH� DOPRVW� DOO� ,)$6�,&:&�SURJUDPV� RU� JRYHUQLQJ�
ERGLHV�DUH�VWDWLRQHG�LQ�8]EHNLVWDQ70 and the water quotas have remained 
HVVHQWLDOO\� WKH� VDPH� VLQFH� 6RYLHW� UHLJQ� DQG� IDYRU� 8]EHNLVWDQ�71 the 
remaining nations lack faith in ICWC programs’ effectiveness and 
fairness.72 In addition, most of the individuals involved in management of 
,&:&�DUH�8]EHNLVWDQ�RI¿FLDOV��FUHDWLQJ�IXUWKHU�GLVWUXVW�LQ�WKH�V\VWHP�73 

65 Allouche, supra note 20, at 48. 
66 Id. 
67 Id.
68 Id.
69 Id. at 45, 48.
70 international Crisis group, supra note 4, at 7. The ICWC headquarters, 

%:$�6\U�'DU\D��DQG�6FLHQWL¿F�,QIRUPDWLRQ�&HQWUH��6,&��SURJUDP�XQGHU�,&:&�DUH�DOO�
ORFDWHG�LQ�7DVKNHQW��8]EHNLVWDQ�DQG�%:$�$PX�'DU\D�LV�LQ�8UJHQFK��8]EHNLVWDQ��Id. 
7KH�RQO\�,&:&�ERG\�RXWVLGH�RI�8]EHNLVWDQ�LV�WKH�,&:&�6HFUHWDULDW��ZKLFK�LV�ORFDWHG�
in Tajikistan. Id.�,Q�DGGLWLRQ��,)$6�KHDGTXDUWHUV�LV�LQ�7DVKNHQW��8]EHNLVWDQ��ZKLOH�³LWV�
executive committee rotates around the Central Asian countries.” Id. at 8.

71 See Allouche, supra note 20, at 45 (“At independence, downstream 
VWDWHV�ZLWKGUHZ�����RI�ZDWHU� �8]EHNLVWDQ�ZLWKGUHZ�����7XUNPHQLVWDQ� ����� DQG�
.D]DNKVWDQ�����´�DQG�³>D@JUHHPHQWV�ZHUH� VLJQHG� WR�PDLQWDLQ� WKHVH�DOORFDWLRQV�´���
Transforming Risks into Cooperation, supra note 10 (displaying a graph of water 
ZLWKGUDZO�LQ������DQG�VWDWLQJ�8]EHNLVWDQ�ZLWKGUDZV�¿IW\�WZR�SHUFHQW�RI�WRWDO�ZDWHU�
withdrawn from the Aral Sea basin).

72 international Crisis group, supra note 4, at 1. 
73 Id. at 8 & n. 47.
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0DQ\�RI�WKH�RI¿FLDOV�RYHUVHHLQJ�UHJLRQDO�ZDWHU�VWUXFWXUHV�KDYH�EHHQ�LQ�
their positions since Soviet reign and have been resistant to “new ideas 
or alternative opinion[s].”74 In addition, ICWC lacks transparency of 
information about its efforts.75 

7KH� XSVWUHDP� QDWLRQV�� 7DMLNLVWDQ� DQG� .\UJ\]VWDQ�� GR� QRW�
support the ICWC efforts because of the heavy focus placed on 
agriculture, particularly in downstream nations.76� :KLOH� KDYLQJ� ¿UVW�
access geographically to the waters of Amu Darya and Syr Darya, under 
6RYLHW� UHLJQ� WKH� XSVWUHDP� QDWLRQV� ZHUH� JLYHQ� VLJQL¿FDQWO\� VPDOOHU�
water quotas and Moscow restricted their irrigated agriculture in order 
to favor agriculture in the downstream nations.77 Any desire to increase 
water quotas for the upstream nations has been left unacknowledged 
VLQFH�,&:&�PDMRU�GHFLVLRQV�UHTXLUHG�FRQVHQVXV�IURP�DOO�¿YH�QDWLRQV�78

Believing ICWC does not equally consider the interests of all 
Central Asian nations, the upstream nations are reluctant to fully support 
,&:&��7KHVH� VHYHUDO� ZHOO�UHDVRQHG� FRQFHUQV� KDYH� SUHYHQWHG� ,&:&�
from reaching its full potential, as the nations have failed to join forces 
and commit politically to funding these projects.79 Failure to reduce 
8]EHNLVWDQ¶V� SUHGRPLQDQFH� LQ� WKH� ,)$6�,&:&� IUDPHZRUN� KDV� EHHQ�
insurmountable in establishing an effective regional water management 
regime.

iV.  soViet-era imPacts on central asia’s water  
management and Political systems

The reason that the downstream nations lack faith in the system 
LV�IRXQG�LQ�WKH�XQIDLU�HPSKDVLV�RQ�8]EHNLVWDQ�HFRQRPLF�GHYHORSPHQW�
under Soviet reign, which continues to this day.80 The management of the 
Central Asian countries under Soviet reign caused major discrepancies 
in economic stability, resource allocation, and political power between 
the upstream and downstream nations. Moscow managed the region’s 
XVH�RI�ZDWHU�UHVRXUFHV�E\�HQIRUFLQJ�¿[HG�ZDWHU�TXRWDV�81 While Moscow 
provided effective enforcement of the water use infrastructure in place, 
the management of natural resources under the Soviet government 

74 Id. at 10.
75 Allouche, supra note 20, at 48; international Crisis group, supra note 4 at 8.
76 international Crisis group, supra�QRWH����DW�����
77 Id.
78 See id. at 9.
79 Id.� DW� ��� ,Q� ������ RQO\�7XUNPHQLVWDQ� DQG�8]EHNLVWDQ�ZHUH�PDNLQJ� WKH�

DJUHHG�XSRQ�SD\PHQWV�WR�,)$6�DQG�,&:&��Id. at 8 n.48.
80 Allouche, supra note 20, at 48.
81 international Crisis group, supra note 4, at 6.
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lacked concern for environmental quality.82 Further, despite the 
XSVWUHDP� QDWLRQV¶� ¿UVW� DFFHVV� WR� WKH�'DU\D� ULYHUV��0RVFRZ� ³IDYRUHG�
the downstream [nations]” for their cotton production and, as a result, 
placed “restrictions … on irrigated agriculture” in the upstream nations.83 
“Moscow covered the costs of operating and maintaining the dams, 
reservoirs, canals and irrigations pumps” during Soviet management.84

In addition to the unfair distribution of resources under Soviet 
UHLJQ�� WKH�&HQWUDO�$VLDQ�QDWLRQV� FDPH� WR� EH�¿YH� LQGHSHQGHQW� QDWLRQV�
largely based on the boundaries drawn and corresponding names given 
to them under Soviet reign. The countries’ national borders “were 
nothing more than boundary markers, and most important economic 
decisions were taken in Moscow.”85 According to the International Crisis 
Group, the Central Asian nations did not anticipate independence from 
the Soviet Union.86 There was no pressure from the individuals in their 
boundaries to become independent nations nor was there “real history as 
independent nations within their current borders.”87 “Not only did none 
of the Central Asian states have a history of previous statehood, but also 
their boundaries and even the peoples for whom they were named were, 
to a great extent, political creations of the Soviet period.”88

³3ULRU� WR� WKH� 5XVVLDQ� FRQTXHVW�� IXUWKHU� VXE�GLYLVLRQV�� EDVHG�
upon clan, kinship, village or city of residence and language, were most 
important… . The names by which the various states are now called 
all existed before the Soviet period, but they did not originally denote 
nationalities.”89 Over the course of Soviet reign, the government played 
upon the existence of these subgroups to forge ethnic identities within 
each of these constituent republics. However, “evidence suggests that 

82 Id.
83 Id.�DW�����
84 Id. at 7. As of 1997, most of the Amu Darya’s water was being used 

E\�8]EHNLVWDQ� DQG�7XUNPHQLVWDQ�� Id. at 12. Between these two countries, eighteen 
PLOOLRQ�SHRSOH�UHO\�RQ�WKLV�ZDWHU��IRXUWHHQ�PLOOLRQ�LQ�8]EHNLVWDQ�DQG�IRXU�PLOOLRQ�LQ�
Turkmenistan. Id.�DW�����2I�6\U�'DU\D¶V�ZDWHU��8]EHNLVWDQ�XVHG�¿IW\�RQH�SHUFHQW�RI�
LW� DQG�.D]DNKVWDQ�XVHG� WKLUW\�VHYHQ�SHUFHQW�RI�6\U�'DU\D�ZDWHU� LQ������� Id. at 12. 
Thus, it is no surprise that there is suspicion over ICWC fairness with the majority 
RI�ERWK�ULYHU¶V�ZDWHU�EHLQJ�XVHG�LQ�8]EHNLVWDQ��³$FFRUGLQJ�WR�WKH������DJUHHPHQW�RQ�
ZDWHU�TXRWDV��7DMLNLVWDQ�LV�HQWLWOHG�WR´�WZHOYH�SHUFHQW�RI�$PX¶V�DQQXDO�ÀRZ��QLQH�RI�
WKH�WRWDO�VHYHQW\�¿YH�FXELF�NLORPHWHUV���Id. at 19. During Soviet era, Tajikistan had an 
underdevelopment of agriculture, and therefore is “vulnerable to food shortages.” Id.

85 Id. at 6.
86 Id.
87 Id.
88 martha Brill olCott, James a. BaKer iii inst. For puB. poliCy oF riCe 

uniV., Central asia: ConFronting independenCe 4 (1998), http://bakerinstitute.org/
¿OHV�����/.

89 Id. at 5.

http://bakerinstitute.org/files/2658
http://bakerinstitute.org/files/2658
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PRVW� RI� WKH� HSRQ\PRXV� SHRSOHV� RI� &HQWUDO�$VLD� GR� QRW� GH¿QH� WKHLU�
LGHQWLWLHV�H[FOXVLYHO\�WKURXJK�WKHVH�RYHU�DUFKLQJ�HWKQLF�PDUNHUV��5DWKHU�
ties to clan, kin, and, in some cases, region of residence or birth are 
often at least as critical and sometimes even more important.”90

1HYHUWKHOHVV�� ³>W@KH� 6RYLHW�� WUDLQHG� SUHVLGHQWV´� EHOLHYHG� WKH�
newly declared nations were “the national homelands of the community 
whose name they bore.”91�,Q�DGGLWLRQ��³>W@KUHH�RI�WKH�¿YH�PHQ��ZKR�ZHUH�
VZRUQ�LQ�DV�WKH�¿UVW�SUHVLGHQWV�RI�WKHVH�QHZ�QDWLRQV�«�ZHUH�RULJLQDOO\�
appointed by Moscow [and] [a] fourth, … though elected by the local 
parliament, was tacitly approved by the Soviet leadership. All of [these] 
OHDGHUV�ZHUH�EHQH¿FLDULHV�RI�WKH�6RYLHW�V\VWHP�«��´92 Therefore, these 
QDWLRQV�GLG�QRW�EHJLQ�WKHLU�LQGHSHQGHQFH�XQGHU�JRYHUQLQJ�¿JXUHV�ZKR�
understood their cultural heterogeneity93 or were especially open to 
ideas different from those of the Soviet Union.94 

Since there was not a push for nationalism prior to independence, 
the leaders of the Central Asian nations stressed a sense of nationalism 
E\�HPSKDVL]LQJ�YDOXH�RI� WKHLU� UHVSHFWLYH�QDWLRQ¶V�HSRQ\PRXV�JURXS¶V�
heritage. However, this stress of one clan or kin’s heritage despite the 
QDWLRQ� QRW� EHLQJ� LWV� DFWXDO� KRPHODQG� KDV� FDXVHG� FRQÀLFWV�ZLWKLQ� WKH�
nations. Minority groups are sometimes seen as threats to the respective 
majority group of an eponymous nation,95 while in reality, there was 
QHYHU�D�KLVWRU\�RI�FRQÀLFW�DPRQJ�WKH�SUH�6RYLHW�FODQV�VLQFH�QRQH�ZHUH�
concerned with establishing geographic governance. Figure 4 illustrates 
WKH�SUHVHQFH�RI�DW�OHDVW�WZR�SUH�6RYLHW�SRSXODWLRQ�JURXSV�LQ�HDFK�&HQWUDO�
Asian nation as of 2003.

90 Id.
91 Id. at 7.
92 Id. at 4.
93 Id. at 8.
94 See international Crisis group, supra note 4, at 10.
95 See id.�DW������GLVFXVVLQJ�WKH�FODQ�SROLWLFV�LQ�HDFK�&HQWUDO�$VLDQ�QDWLRQ��
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Figure 4. Map of Population Groups Distributed Throughout Central 
Asia, 200696

 
&HQWUDO�$VLD¶V�SUH�6RYLHW�KLVWRU\�DQG�HWKQLF�KHWHURJHQHLW\�VKLQH�

OLJKW�RQ�WKH�IDFW�WKDW�LWV�WHQVLRQV�DQG�FRQÀLFWV�RYHU�UHVRXUFHV�RULJLQDWH�
from poor Soviet governance. These nations face several obstacles as 
a result of the mess Moscow left them. However, with the appropriate 
resources and expertise, Central Asia can achieve water, food, and energy 
security. In order to accomplish these goals, Central Asia will need 
assistance cleaning up its environmental degradation, updating their 
mechanisms for water conservation, monitoring and transportation, and 
facilitating an open discussion involving all nations about the region’s 
resource needs

96� 3KLOLSSH� 5HNDFHZLF]�� Population Groups in Central Asia, (2003) 
81(3�*5,'�$UHQGDO�� KWWS���HQULQ�JULGD�QR�JUDSKLFV�FIP"GDWDBLG �����	FRXQWU\  
centralasia.

http://enrin.grida.no/graphics.cfm?data_id=23288&country=centralasia.
http://enrin.grida.no/graphics.cfm?data_id=23288&country=centralasia.
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V.  moVing Beyond ifas-icwc framework and the 
almaty treaty

Central Asia has the potential to establish a regional framework 
to equitably allocate resources. Fortunately, the nations acknowledge 
WKHLU� VKDUHG� UHJLRQDO� LGHQWLW\�� FRPPRQ� DQFHVWRUV� IURP� VHYHUDO� SUH�
Soviet clans in each Central Asian nation, and their geographic 
interdependence for water and energy resources.97 However, several 
economic and political barriers stand in the way of making sustainable 
and equitable resource use a reality. 

Most importantly, the political and economic tensions stem from 
WKH�VWUDWHJL]HG�SUH�LQGHSHQGHQFH�ERXQGDU\�OLQHV�WKDW�QHFHVVLWDWH�ZDWHU��
food, and energy interdependency.98 In addition, the lack of trust in the 
,)$6�,&:&� IUDPHZRUN� KDV� SUHYHQWHG� FXUUHQW� HIIRUWV� IURP� UHDFKLQJ�
WKHLU� IXOO� SRWHQWLDO�� )XUWKHU�� &HQWUDO�$VLDQ� QDWLRQV� ODFN� WKH� ¿QDQFLDO��
technological, or expert resource bases that are required to effectively 
LPSOHPHQW� DQG� HQIRUFH� D� FRPSUHKHQVLYH� IUDPHZRUN�� +RZHYHU�� QRQ�
state actors are critical players in achieving sustainable and equitable 
resource use. Because of their noninvolvement in the region’s previous 
SROLWLFDO� DIIDLUV�� QRQ�VWDWH� DFWRUV� FDQ� SURSRVH� XQELDVHG� VROXWLRQV�
WKDW� EHQH¿W� WKH� UHJLRQ� DV� D�ZKROH��1RQ�VWDWH� DFWRUV� FDQ� DOVR� SURYLGH�
WKH� SDVVLRQ� DQG� ¿QDQFLDO� DQG� WHFKQLFDO� UHVRXUFHV� QHHGHG� WR� FUHDWH� D�
sustainable, equitable resource management system for Central Asia.

To fully understand Central Asia’s vulnerability to water, food, 
and energy insecurity, it is vital to conduct a comprehensive analysis 
of the socioeconomic, political, geographic, and climatic factors that 
are at the core of the region’s problems, and likewise, establish a 
FRPSUHKHQVLYH� V\VWHP� WR� UHVROYH� WKH� UHJLRQ¶V�PXOWL�IDFHWHG� UHVRXUFH�
problem.99 As Varis & Kummu so well stated, “[t]he introduction of such 
a high level of multidisciplinarity is argued to be crucial because the 
vulnerability of rivers and river basins is in many ways preconditioned 
E\� JRYHUQDQFH� VLWXDWLRQ�� HFRQRPLF� VWDWXV�� VRFLDO�PDWWHUV�� DQG� KD]DUG�
occurrence, not only the status and use of water systems as such.”100

Vi. current non-state actor ProJects in central asia
 
,Q� UHFHQW�\HDUV�� VHYHUDO�RWKHU�DJHQFLHV�DQG�RUJDQL]DWLRQV�KDYH�

come into Central Asia to assist in water management efforts. One such 
RUJDQL]DWLRQ� LV� WKH�8QLWHG�1DWLRQV�(FRQRPLF�&RPPLVVLRQ�RI�(XURSH�

97 olCott, supra note 88, at 19.
98 See international Crisis group, supra note 4, at 6.
99 See Varis & Kummu, supra note 31, at 446.
100 Id.
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(UNECE). UNECE has established several programs in Central Asia to 
provide support in developing integrated water resource management 
projects, including: “Water quality in Central Asia,”101 “Capacity building 
for cooperation on dam safety in Central Asia,”102 “CAREWIB—
the Central Asian Regional Water Information Base Project,” and 
“Strengthening cooperation on hydrology and environment between 
Afghanistan and Tajikistan in the upper Amu Darya River basin.”103

While some of these projects have created regional working 
bodies, none have resulted in any regional or international legally 
binding commitment to equitable water resource management by all of 
the nations. For example, the UNECE Convention on the Protection 
DQG�8VH�RI�7UDQVERXQGDU\�:DWHU��ZKLFK�KDV�QRW�EHHQ� UDWL¿HG��ZRXOG�
EHQH¿W�WKH�&HQWUDO�$VLDQ�QDWLRQV�³E\�SURYLGLQJ�D�FRPPRQ�IUDPHZRUN�
for the use of the Amu Darya River.”104 Likewise, “the UN Convention 
RQ�WKH�1RQ�QDYLJDWLRQDO�8VHV�RI�,QWHUQDWLRQDO�:DWHUFRXUVHV�HPERGLHV�
WKH�¿UVW�LQWHUQDWLRQDO�HIIRUW�WR�UHVROYH´�FRQWLQXRXV�WUDQVERXQGDU\�ZDWHU�
XVH�FRQÀLFWV�EHWZHHQ�QDWLRQV�DQG�ZRXOG�EH�LQFUHGLEO\�EHQH¿FLDO�IRU�WKH�
nations of Central Asia, yet less than half of the number of countries 
QHHGHG� IRU� WKH�&RQYHQWLRQ� WR�HQWHU� LQWR� IRUFH�KDV�³UDWL¿HG��DFFHSWHG��
approved, or acceded to it.”105 Until a legally enforceable mechanism is 

101 Project “Water quality in Central Asia,” the regional enVironmental 
Centre For Central asia (CAREC), KWWS���ZZZ�FDUHFQHW�RUJ�SURJUDPPHV�DQG�
DFWLYLWLHV�ZDWHU�LQLWLDWLYHV�VXSSRUW�SURMHFW�ZDWHU�TXDOLW\�LQ�FHQWUDO�DVLD�"ODQJ HQ 
(last visited Nov. 5, 2012). UNECE’s Water Quality in Central Asia project was 
“implemented in cooperation with the Regional Environmental Centre for Central 
Asia (CAREC)” between March 2009 and September 2012. Supra. The project 
helped to establish national and regional working groups with equal representation 
of all Central Asian nations. Supra. “These working groups include national experts 
of the ministries of water management, environmental protection, health care, and 
hydrometeorological services.” Supra. The project resulted in “a Diagnostic report and 
a plan of development cooperation,” two pilot projects for monitoring and information 
gathering on two Central Asian rivers, three seminars on permitting, monitoring, and 
water quality assessment, and four national water quality reports. Supra. “Capacities 
RI�H[SHUWV�DQG�RI¿FLDOV�LQ�WKH�¿HOG�RI�ZDWHU�TXDOLW\�DVSHFWV�LQ�LQWHJUDWHG�ZDWHU�UHVRXUFHV�
management were strengthened.” Supra.

102 UNECE, Projects in Central Asia, http://www.unece.org/env/water/
centralasia.html (last visited Feb. 8, 2014) [hereinafter Projects in Central Asia]; 
UNECE, Dam Safety in Central Asia: Capacity Building for Regional Cooperation 
(phase II: 2007 - 2011) (May 31, 2012), KWWS���ZZZ�XQHFH�RUJ�¿OHDGPLQ�'$0�
env/water/damsafety/DamSafetyFinalReport1206rev.pdf [hereinafter Dam Safety in 
Central Asia].

103 Projects in Central Asia, supra note 102.
104 enV’t & seC. initiatiVe & united nations enVironment program, supra 

note 3, at 77.
105 Shavkat Kasymov, :DWHU�5HVRXUFHV�'LVSXWHV��&RQÀLFW�DQG�&RRSHUDWLRQ�

in Drainage Basins, 28 int. J. on world peaCe, Sept. 2011, at 81, 89, 90 ��8]EHNLVWDQ�
is the only Central Asian to sign onto the Convention. See Convention on the Law 

http://www.carecnet.org/programmes-and-activities/water-initiatives-support/project-water-quality-in-central-asia/?lang=en
http://www.carecnet.org/programmes-and-activities/water-initiatives-support/project-water-quality-in-central-asia/?lang=en
http://www.unece.org/env/water/centralasia.html
http://www.unece.org/env/water/centralasia.html
http://www.unece.org/fileadmin/DAM/env/water/damsafety/DamSafetyFinalReport1206rev.pdf
http://www.unece.org/fileadmin/DAM/env/water/damsafety/DamSafetyFinalReport1206rev.pdf
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in place to ensure responsible water usage, the state of the region’s food 
and energy resources will remain unsecured.

One particularly promising project currently ongoing in the 
region is CAREC’s project entitled “Stakeholders’ partnerships in 
collaborative policymaking: Fostering transboundary cooperation 
on small watersheds in Central Asia.”106 It acknowledges the nations’ 
“historical, political, economic, and ecological dimensions” as factors 
that have contributed to the current water management system’s 
ineffectiveness and seeks to build upon the regional working group 
(RWG) from UNECE’s “Water quality in Central Asia” project with the 
incorporation of experts from several related ministries in the region.107 
0RVW� LPSRUWDQWO\�� WKLV� 86$,'�IXQGHG� SURMHFW� ZLOO� GHYHORS� ³VPDOO�
transboundary basin councils in three small watersheds that will include 
representatives of local authorities, experts, NGOs, private water users; 
development of joint transboundary action plans; implementation of 
three local pilot projects.”108

This project’s integrated structure involves the right individuals 
by incorporating local and international experts and the local people 
who use the resources. In addition, this project properly incorporates 
the authorities already in place in Central Asia, and experts from the 
ZHOO�IXQGHG�1*2��ZKR�KDYH�WKH�ZLOO�DQG�NQRZOHGJH�QHHGHG�WR�VHH�WKH�
project through. In addition, the establishment of overseeing bodies at 
the basin level is the appropriate and necessary scale of management to 
ensure local problems are adequately attended to as well as keeping all 
ZDWHU�XVH�LQ�WKH�VDPH�JHRJUDSKLF�FRQ¿QHV�XQGHU�WKH�VDPH�PRQLWRULQJ�
and enforcement body.

1RQHWKHOHVV�� WKHVH� FXUUHQW� QRQ�JRYHUQPHQWDO� RUJDQL]DWLRQ�
(NGO) projects have potential for only limited success, because they 
have failed to establish a binding agreement between the parties, making 
the projects vulnerable to political and economic tensions that may cause 
WKH�FRRSHUDWLYH�HIIRUWV�WR�IDOO�DSDUW��,Q�DGGLWLRQ��D�UHJLRQDO�PXOWL�ODWHUDO�
agreement encompassing the efforts of all these NGO projects would 

of the Non-Navigational Uses of International Watercourses, united nations treaty 
ColleCtion, (May 21, 1997), available at http://treaties.un.org/pages/ViewDetails.
DVS["VUF 75($7<	PWGVJBQR ;;9,,���	FKDSWHU ��	ODQJ HQ�1 (last visited 
Dec. 5, 2012).

106 Stakeholders’ Partnerships in Collaborative Policymaking: Fostering 
Transboundary Cooperation on Small Watersheds in Central Asia, CAREC, 
KWWS���ZZZ�FDUHFQHW�RUJ�SURJUDPPHV�DQG�DFWLYLWLHV�ZDWHU�LQLWLDWLYHV�VXSSRUW�
stakeholders¶�SDUWQHUVKLSV�LQ�FROODERUDWLYH�SROLF\PDNLQJ�IRVWHULQJ�WUDQVERXQGDU\�
FRRSHUDWLRQ�RQ�VPDOO�ZDWHUVKHGV�LQ�FHQWUDO�DVLD�"ODQJ HQ [hereinafter Stakeholders’ 
Partnerships] (last visited on Feb. 8, 2014).

107 Id. This project is predominantly funded by United States Agency on 
International Development (USAID) and began in April 2012. Id. 

108 Id.

http://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XXVII-12&chapter=27&lang=en#
http://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XXVII-12&chapter=27&lang=en#
http://www.carecnet.org/programmes-and-activities/water-initiatives-support/stakeholders
http://www.carecnet.org/programmes-and-activities/water-initiatives-support/stakeholders
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ensure a binding commitment of all Central Asian nations to collaborate 
and be equally invested in the success of these projects. Further, these 
LQWHUQDWLRQDO� RUJDQL]DWLRQV� DQG� LQWHUQDWLRQDO� SURJUDPV� KDYH� ZRUNHG�
independently from each other on projects of varying scale and at 
varying stages of development, rather than integrating their expertise 
and efforts.109�$V� D� UHVXOW�� LW� LV� OLNHO\� WKDW� WKH�¿QDQFLDO� UHVRXUFHV� DQG�
man power exhausted in current efforts exceed what would be used if 
a working body was in place to oversee all projects and ensure their 
resources are most effectively allocated. 

6SHFL¿FDOO\� ZLWK� UHVSHFW� WR� WKH� LQWHUUHODWLRQVKLSV� RI� ZDWHU��
energy, and food resources in Central Asia, these projects are focusing 
on the most important resource—water—but they do not give adequate 
attention to the related concerns over energy and food production. No 
project has yet to create an integrative approach to managing all three 
needs. Efforts to protect water quality and establish equitable water 
allocation must also take into account the underlying needs of energy 
and food resources and how the means of acquiring those resources 
impact Central Asia’s water quantity and quality.

7KHUHIRUH��ZLWK� WKH�KHOS�RI�DQ� LQWHUQDWLRQDO�RUJDQL]DWLRQ��,2���
WKH�¿YH�QDWLRQV�RI�&HQWUDO�$VLD�QHHG�WR�HQJDJH�LQ�D�PXOWL�VWDNHKROGHU�
conference that discusses the region’s resource problems and establishes 
an integrated plan to overcome them. The participation of an IO will 
facilitate an open forum for all interested parties to express their 
interests, ideas, and concerns and provide the multidisciplinary expertise 
and information that Central Asia needs. These stakeholders can include 
government leaders, ICWC leaders, regional and international experts on 
subjects related to resource management, and NGOs currently working 
in the region to facilitate negotiations and transparency of information.

6LQFH� QRQ�VWDWH� DFWRUV� KDYH� DQ� RXWVLGH� SHUVSHFWLYH� RQ� WKH�
UHJLRQ¶V� VLWXDWLRQ�DQG� ODFN�D�SROLWLFDOO\�LQIXVHG�DJHQGD� LQ� WKH� UHJLRQ��
their assistance in creating a new regional management system will 
alleviate concerns of unfair advantages being given to any one nation 
RU� QDWLRQV�� ,Q� DGGLWLRQ�� QRQ�VWDWH� DFWRUV�� LQ� SDUWLFXODU�� LQWHUQDWLRQDO�
programs supported by the UN, have global support and expertise in a 
P\ULDG�RI�¿HOGV��,Q�DGGLWLRQ��,2V�DUH�JHQHUDOO\�FRPSULVHG�RI�SDVVLRQDWH�
individuals who are genuinely concerned about the purpose of their 
work, as opposed to a large paycheck or political recognition. IOs are 
DOVR�FRPSULVHG�RI�PXOWL�¿HOG�H[SHUWV�ZKR�DUH�FDSDEOH�RI�EHLQJ�FUHDWLYH��
innovative and adaptive in developing projects and problem solving. 
7KHUHIRUH��D�QRQ�VWDWH�DFWRU�VXFK�DV�DQ�,2�FDQ�SURYLGH�WKH�PXOWL�¿HOG�
NQRZOHGJH��H[SHUWLVH��DQG�¿QDQFLDO�UHVRXUFHV�QHHGHG�WR�SURSHUO\�DGGUHVV�
&HQWUDO�$VLD¶V�PXOWL�IDFHWHG�UHVRXUFH�PDQDJHPHQW�SUREOHP��

109 Allouche, supra note 20, at 48.



Central Asia’s Need for Regional Reform of its Resource  
Management System 315

Entering into a regional treaty and establishing subsequent 
implementation and enforcement mechanisms110 will be the most 
DSSURSULDWH�WRROV�IRU�WKH�¿YH�QDWLRQV�WR�UHDFK�PXWXDO�XQGHUVWDQGLQJ�DQG�
cooperation. The ideal treaty for Central Asia must address regional water 
resource issues, acknowledging the interdependence between regional 
energy and food supply and sustaining a clean water supply. In addition, 
the nations need to agree to be equal participants in the restructuring 
process of the region’s water management system and work to establish 
proper mechanisms for implementation and enforcement. Due to the 
nations’ weak political and economic states and their lack of trust in 
RQH�DQRWKHU��DQ�,2�ZLOO�EH�FUXFLDO�LQ�RUJDQL]LQJ�D�UHJLRQDO�FRQIHUHQFH��
facilitating discussions needed to reach a regional agreement, and 
VXEVHTXHQWO\�SURYLGLQJ�¿QDQFLDO�DVVLVWDQFH�LQ�WKH�UHGHYHORSPHQW�SKDVH�

Vii.  estaBlishment of the international organization 
task force

a. IO Task Force Composition

7KH�¿UVW�VWHS�WR�LPSURYH�H[LVWLQJ�UHVRXUFH�PDQDJHPHQW�LQ�&HQWUDO�
$VLD� LV� WR�DVVHPEOH�DQ� LQWHUQDWLRQDO�RUJDQL]DWLRQ� WDVN�IRUFH��³,2�WDVN�
force”) of the most skilled and knowledgeable experts on transboundary 
resource scarcity.111 Particularly, individuals with experience working in 
developing or transitioning nations with limited natural resources due to 
geographic and climatic factors will be advantageous. In order to cover 
the wide range of underlying factors, the IO task force should include 
RQH� RU� WZR� H[SHUWV� LQ� WKH� IROORZLQJ�� RU� VLPLODU�� ¿HOGV�� HQJLQHHULQJ��
economics, sustainable agriculture, environmental science, land use 
planning, and soil conservation.

The Environment and Security (ENVSEC) Initiative is the 
LGHDO�QRQ�VWDWH�DFWRU�WR�HVWDEOLVK�WKH�,2�WDVN�IRUFH�DQG�FROODERUDWH�ZLWK�
the leaders and experts of Central Asia. ENVSEC is comprised of six 
partnering IOs, “UNDP, UNEP, OSCE, NATO, UNECE and REC[,] …  
[and] offer countries their combined pool of expertise and resources 
towards [the] aim” of “[p]eacefully resolving the overriding political, 
economic and social concerns of our time.” 112 In addressing these 

110 Implementation and enforcement mechanisms would include entities such 
as a regional court or “agency” to inspect and respond to complaints of noncompliance.

111� 2WKHU� RUJDQL]DWLRQV� ZLWK� WKH� QHFHVVDU\� H[SHUWLVH� DQG� IXQGLQJ� QHHGHG�
to restructure Central Asia’s regional resource management system include UNDP, 
UNEP, UNESCAP (in particular UNESCAP’s Environment and Development 
Division), USAID and UNOPS.

112 enV’t & seCurity initiatiVe, http://www.envsec.org/index.php?lang=en 
(last visited Feb. 8, 2014).

http://www.envsec.org/index.php?lang=en
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issues, ENVSEC partners take “a multifaceted approach, including 
mechanisms to address the links between the natural environment and 
human security.”113 Most importantly, ENVSEC aids “governments and 
communities to identify common solutions and develop joint projects 
for achieving them, and facilitates dialogue and collaboration among 
policy makers, environmental experts, and the civil society across the 
borders, including national experts ministries and national agencies, 
as well as NGOs and research institutes.”114 These six IOs are well 
HVWDEOLVKHG��ZHOO�IXQGHG��DQG�DSW�WR�DVVLVW�LQ�ORQJ�WHUP�LQWULFDWH�HIIRUWV�
across the globe. 

b. IO Task Force Engagement with Central Asia
 
To establish trust in and cooperation with the IO task force, 

the task force must provide an open forum to meet with ministers and 
ICWC experts from each nation and communicate what resources it can 
provide to Central Asia. While the nations have already acknowledged 
their need for cooperation,115�WKH�,2�WDVN�IRUFH�VKRXOG�SRLQW�RXW�WKH�PXOWL�
faceted vulnerability that each nation—and the region collectively—
faces if they do not collaborate. Next, the IO task force should facilitate 
a discussion of each nation’s interests and concerns and help the nations’ 
UHSUHVHQWDWLYHV�WR�UHFRJQL]H�WKHLU�VKDUHG�YDOXHV��LQWHUHVWV��DQG�FRQFHUQV��
Once this preliminary meeting has occurred, the IO task force, national 
PLQLVWHUV�� DQG� ,)$6�,&:&� H[SHUWV� VKRXOG� EURDGO\� SXEOLFL]H� WKH�
matters discussed and allow for a comment period. This will facilitate 
information transparency, increase public knowledge and interest in the 
UHJLRQDO� HIIRUWV�� DQG� SURYLGH� FLWL]HQV�ZLWK� DQ� RSSRUWXQLW\� WR� SURYLGH�
feedback and express their individual concerns. 

c.  Fostering Acceptance of an Endangered Commodity Approach 
Toward Regional Resource Management

$V�VWDWHG�DW�WKH�EHJLQQLQJ�RI�WKLV�QRWH��&HQWUDO�$VLD�ZRXOG�EHQH¿W�
from viewing the resources of water, energy, and food as “endangered” 
commodities. Because of the region’s low soil fertility and seasonal 
variability in water supply, the current and future Central Asian populations 
are dependent on the conservation of existing resources as well as on the 
GHYHORSPHQW�RI�UHODWLRQVKLSV�ZLWK�PRUH�UHVRXUFH�DEXQGDQW�FRXQWULHV��

113 enV’t & seCurity initiatiVe, About Us, http://www.envsec.org/index.
SKS"RSWLRQ FRPBFRQWHQW	YLHZ DUWLFOH	LG ��	,WHPLG ��	ODQJ HQ (last visited 
)HE�� ��� ������� ³(196(&� UHFRJQL]HV� WKDW� WKH� EHVW� ZD\� WR� DGGUHVV� HQYLURQPHQWDO�
and security concerns is through prevention, international dialogue and neighbourly 
cooperation.” Id.

114 Id.
115 olCott, supra note 88, at 19.

http://www.envsec.org/index.php?option=com_content&view=article&id=60&Itemid=60&lang=en
http://www.envsec.org/index.php?option=com_content&view=article&id=60&Itemid=60&lang=en
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In order for Central Asia to accept a resource management 
approach based on resource “endangerment” and to agree to a legally 
binding treaty, there are several points the IO task force should 
discuss with the regional ministers and experts before developing the 
implementation task force and establishing a treaty. 

First, the IO task force should distribute information about 
the potential environmental and economic consequences from current 
SUDFWLFHV�RI� HDFK�QDWLRQ�DQG� WKH� UHJLRQ�DV�D�ZKROH��(I¿FLHQW�XVH�DQG�
conservation of water resources is imperative to provide regional food 
security and sustain an energy supply for the upstream nations, Tajikistan 
DQG�.\UJ\]VWDQ��7KH�,2�WDVN�PXVW�DOVR�VWUHVV�WKH�H[LVWLQJ�DQG�SRWHQWLDO�
causes of food insecurity and water scarcity in the region. 

The IO task force should also discuss the importance of policies 
WKDW� HPSKDVL]H� VXUYLYDO� DQG� VXVWDLQDEOH� UHVRXUFH� XVH� RYHU� HFRQRPLF�
gain. Without regional cooperation, food insecurity, water scarcity and 
energy resource scarcity will only lead to increased tensions between 
QDWLRQV�� ,W� LV� DOVR� LPSRUWDQW� WR� VWUHVV� WKDW� LI�PLOLWDU\� FRQÀLFW�ZHUH� WR�
occur, environmental degradation would follow, furthering the threat 
to the region’s resources and leaving nations worse off than they are 
currently.

5HODWHG� WR� WKH� LVVXHV�RI� UHJLRQDO� IRRG� LQVHFXULW\� DQG� HQYLURQ� 
mental degradation is the downstream nations’ emphasis on cotton 
SURGXFWLRQ�� 3DUWLFXODUO\� LQ� 8]EHNLVWDQ�� FRWWRQ� LV� WKH� FRXQWU\¶V�PDMRU�
FURS�DQG�DQ�LPSRUWDQW�FRPPRGLW\�WKDW�8]EHNLVWDQ�SURYLGHV�LQ�WKH�JOREDO�
market.116 Cotton production has intensive water needs and occupies 
land that could otherwise be used to produce crops that can feed the 
region and that demand less water.117 The IO task force should discuss 
FRWWRQ�SURGXFWLRQ�DQG�LWV�HFRQRPLF�EHQH¿W�FRPSDUHG�WR�WKH�IRRG�VHFXULW\�
DQG�VHOI�VXI¿FLHQF\�RI�JURZLQJ�FURSV�IRU�KXPDQ�FRQVXPSWLRQ��7KH�,2�
task force should also compare data on the amount of water required 
to produce cotton to the water needed for food crops. In addition, it 
should consider whether increased food production is even feasible for 
Central Asia, given the soil capability, limited rainfall, and the impacts 
of climate change on water availability in the Darya rivers. 

/LPLWV�RQ�ZDWHU�DYDLODELOLW\�DUH�VWUHVVHG�EHFDXVH�RI� LQHI¿FLHQW�
transportation and irrigation systems and inadequate monitoring 
systems.118 “About half of all water used for irrigation [in the region] is 
ORVW�HQ�URXWH�RU�WKURXJK�¿OWUDWLRQ�DQG�HYDSRUDWLRQ�´119 Further, “[o]nly 
>WZHQW\�HLJKW�SHUFHQW@�RI�LUULJDWLRQ�FDQDOV�ZHUH�OLQHG�WR�VWRS�¿OWUDWLRQ�LQ�

116 international Crisis group, supra note 4, at 4.
117 See id.
118 See id., at 2, 9.
119 Id. at 2.
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1994,” which have only degraded since their installation.120 The region’s 
failed infrastructure is arguably the most important factor to stress in 
favor of a regional agreement because it is the one contributor to resource 
HQGDQJHUPHQW�WKDW�LPSDFWV�DOO�¿YH�QDWLRQV�DQG�FDQ�EH�HDVLO\�HOLPLQDWHG�
with use of available technology. Further, infrastructure improvement 
will have a positive impact on other endangering factors. Improvements 
LQ� LUULJDWLRQ� FDQDOV�ZRXOG�PLQLPL]H�¿OWUDWLRQ� DQG� HYDSRUDWLRQ� ORVVHV��
allowing for greater food and energy production without increasing 
withdrawal from the Darya rivers. Technology to better monitor water 
withdrawal would establish a strong enforcement mechanism and 
increased accountability of water users. However, Central Asia likely 
FDQQRW� REWDLQ� WKH� ¿QDQFLDO� UHVRXUFHV� QHHGHG� LPSURYH� WKHLU� FXUUHQW�
infrastructure without the assistance of an IO. For example, in 2000, one 
report stated that “[t]he Central Asian countries lack[ed] the funds—up 
WR�8�6������ELOOLRQ²QHFHVVDU\�WR�PRGHUQL>]@H�LUULJDWLRQ�V\VWHPV�´121

While not all nations have the same level of endangerment for 
DOO� FRPPRGLWLHV�� QRQH� RI� WKH� QDWLRQV� KDYH� D� VHOI�VHFXUHG� VXSSO\� RI�
IRRG��ZDWHU��DQG�HQHUJ\�UHVRXUFHV��6LQFH�VLJQL¿FDQW�WKUHDWV�WR�ORQJ�WHUP�
resource availability, economic and political stability, and basic human 
VXUYLYDO� H[LVW� WR� VRPH� H[WHQW� LQ� HDFK� QDWLRQ�� DOO� QDWLRQV� ZLOO� EHQH¿W�
from conserving and sustainably managing these three “endangered” 
resources. The IO task force should also stress that without a regional 
¿QDQFLDO� EXGJHW� WR� DVVLVW� LQ� LPSURYLQJ� WKHVH� V\VWHPV�� SUREOHPV�ZLOO�
RQO\�JURZ��/DVWO\��KDYLQJ�WKH�¿QDQFLDO�DQG�WHFKQRORJLFDO�UHVRXUFHV�WR�
provide implementation assistance, the IO task force should suggest to 
the nations of Central Asia that if they agree to negotiate an agreement 
with each other and with the help of the IO, the IO will provide resources 
to jump start the new management system.

Viii.  conference, imPlementation task force,  
and estaBlishment of committees

Once the IO task force has facilitated discussions of interests and 
concerns from local, national, regional, and international stakeholders 
DQG� GLVVHPLQDWHG� H[SHUW� LQIRUPDWLRQ� WR� ERWK� WKH� UHJLRQ¶V� PXOWL�¿HOG�
experts and the public, the nations should plan a conference at which time 
the nations would enter into a regional treaty. Only IO representatives 
should moderate the conference because of their experience in 
international negotiations. The IO representatives should also allow 

120 Id.
121 international Crisis group, supra note 4, at 2 (citing philip miCKlin, 

royal institute oF international aFFairs, managing water in Central asia 1, 29 
(2000)).
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IRU� FLWL]HQ� SDUWLFLSDWLRQ� LQ� WKH� FRQIHUHQFH� WR� EHWWHU� XQGHUVWDQG� WKHLU�
interests as well as the weaknesses and strengths of current regional 
water management system. 

The regional treaty would establish conservation and proper 
allocation of water resources, acknowledging the need for sustainable 
energy supply and food security throughout the entire region. To provide 
an adequate framework to reach treaty goals, it should establish new 
VXE�FRPPLWWHHV� DQG� SURJUDPV� RU� UHVWUXFWXUH� WKRVH� SURJUDPV� DOUHDG\�
H[LVWLQJ��7KH�IROORZLQJ�¿YH�SDUDJUDSKV�OD\�RXW�D�VXJJHVWHG�V\VWHP�RI�
VXE�FRPPLWWHHV�DQG�SURJUDPV�WR�EH�GHFODUHG�XQGHU�WKH�WUHDW\�

First, the treaty must create a second task force of experts from 
within and outside Central Asia to implement programs and projects 
agreed upon during the conference (“implementation task force”). This 
implementation task force will incorporate some of the individuals 
from the IO task force to ensure a politically neutral presence in the 
GHFLVLRQ�PDNLQJ�SURFHVV�DQG�WR�SURYLGH�RXWVLGH�SHUVSHFWLYH�UHJDUGLQJ�
ZKDW�VWHSV�&HQWUDO�$VLD�VKRXOG�WDNH�WR�SURGXFH�D�ORQJ�WHUP�VXVWDLQDEOH�
resource management plan. In addition, the implementation task force 
should strive toward equal representation of and contribution from each 
QDWLRQ��EXW�PXVW�¿UVW�VHHN�WR�REWDLQ�WKH�UHJLRQDO�H[SHUWV�ZLWK�WKH�JUHDWHVW�
knowledge relevant to the task at hand. The implementation task force 
should center its efforts around increased information access and 
transparency between the nations and share knowledge from regional 
DQG� ,2� H[SHUWV� WR� FUHDWH� D� ZHOO�LQIRUPHG� WUHDW\�� 7KH� &HQWUDO�$VLDQ�
nations should be legally bound to cooperate in establishing regional, 
national, and local infrastructures.

The headquarters of committees should be distributed equally 
across the Central Asian nations. In addition, each committee should 
EH�FRPSRVHG�RI�QRQ�JRYHUQPHQWDO�H[SHUWV�IURP�HDFK�QDWLRQ�WR�HQVXUH�
equal participation of each nation and at least one international expert to 
PDLQWDLQ�H[SHUWLVH�ZLWK�DQ�RXWVLGH�SHUVSHFWLYH��ZKR�FDQ�KHOS�PLQLPL]H�
any threat to the committee’s success should any future dispute between 
nations arise. These restructuring efforts of the current management 
V\VWHP� ZLOO� PLQLPL]H� ULVN� RI� FRUUXSWLRQ�� LQFUHDVH� JRYHUQPHQWDO� DQG�
community faith in the system, and create better monitoring. With 
SURJUDP�KHDGTXDUWHUV�QR�ORQJHU�PDQDJHG�E\�JRYHUQPHQW�RI¿FLDOV�IURP�
the headquarter nation, governments and communities will have less of 
DQ�LQFHQWLYH�WR�WXUQ�D�EOLQG�H\H�WR�QRQ�HQIRUFHPHQW�EHFDXVH�DQ\�EHQH¿WV�
IURP�QRQ�HQIRUFHPHQW�IRU�WKH�KHDGTXDUWHU�QDWLRQ�ZRXOG�EH�RXWZHLJKHG�
E\�WKH�EHQH¿WV�IURP�UHJLRQDO�UHVRXUFH�VHFXULW\�

7KH� QDWLRQV� VKRXOG� DJUHH� WR� FROODERUDWH�ZLWK� FLWL]HQV� RI� HDFK�
QDWLRQ�� JRYHUQPHQW� OHDGHUV� RU� FXUUHQW� RI¿FLDOV� RYHUVHHLQJ� ZDWHU�
structures, and national and international experts in various related 
¿HOGV�� 7KH\� VKRXOG� HVWDEOLVK� LQWHJUDWHG� DQG� DGDSWLYH� PDQDJHPHQW�
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SODQV� DQG� HQIRUFHPHQW� PHFKDQLVPV� WR� PLQLPL]H� DQ[LHW\� RI� D� ORQJ�
term commitment to a particular approach or technology in the face of 
VFLHQWL¿F�XQFHUWDLQW\��7KLV�ZLOO�DOORZ�UHSUHVHQWDWLYHV�RI�HDFK�QDWLRQ�WR�
reassess priorities or best management practices with time.

The creation of local grassroots groups to assist with local 
implementation and monitoring would increase community engagement 
LQ� WKH� V\VWHP�� 6SHFL¿FDOO\�� PRQLWRULQJ� VXE�FRPPLWWHHV� VKRXOG� EH�
established at the basin or watershed level to track the impacts of 
different water uses and to engage and educate water users about their 
impacts on the entire basin. 

,Q� WKH� HYHQW� RI� XQIRUHVHHQ� FRQFHUQV� RU� GLI¿FXOWLHV�� QRQ�
FRPSOLDQFH�� RU� QHZ� LQIRUPDWLRQ� WKDW� ZLOO� EHQH¿W� WKH� SURJUDP¶V�
effectiveness, the region should establish an enforcement cooperation 
SURJUDP��(&3���SRVVLEO\�ZLWK�EDVLQ�OHYHO�FRXQFLOV�DV�LQ�&$5(&¶V�SURMHFW�
entitled “Stakeholders’ partnerships in collaborative policymaking: 
Fostering transboundary cooperation on small watersheds in Central 
Asia.”122 The ECP can provide a forum for enforcement as well as for 
GLVFXVVLRQ� RI� XQIRUHVHHQ� GLI¿FXOWLHV� WKDW� PD\� DULVH� DERXW� D� QDWLRQ¶V�
DELOLW\�WR�FRPSO\��,Q�DGGLWLRQ��WKH�(&3�ZRXOG�EH�D�VXE�FRPPLWWHH�ERG\�
facilitating an open exchange of expertise among nations. The ECP 
should also produce quarterly reports showing each nation’s compliance 
status with the treaty requirements to provide for accountability and 
incentive to be a cooperative neighbor under the treaty. 

/DVWO\��WKH�WUHDW\�VKRXOG�HVWDEOLVK�D�UHJLRQDO�¿QDQFLDO�FRPPLWWHH�
�5)&�� WR� JDWKHU� DQQXDO� ¿QDQFLDO� FRQWULEXWLRQV� IURP� HDFK� FRXQWU\� WR�
UHYLWDOL]H�ZDWHU� UHVRXUFHV�PDQDJHPHQW� V\VWHPV�� ,Q�RUGHU� WR� FRQVHUYH�
WKHVH�UHVRXUFHV��DOO�QDWLRQV�PXVW�¿QDQFLDOO\�FRQWULEXWH� WR� WKH�FRVWV�RI�
improving and expanding the existing infrastructure. In particular, 
maintenance of dams, monitoring equipment and improved devices that 
reduce evaporation risks in transport are underfunded and outdated.123 
The RFC should produce quarterly reports showing each nation’s 
¿QDQFLDO� FRQWULEXWLRQ� DQG� DQ� XSGDWH� RQ� WKH� VSHFL¿F� LPSOHPHQWDWLRQ�
efforts that received funding. The ECP and RFC reports should be 
made available to the national governments, the IO headquarters aiding 
in this project, and the public in order to maintain accountability and 
stakeholder interest in the regional framework’s success.

122 Stakeholders’ Partnerships, supra note 106.
123 international Crisis group, supra note 4, at 2, 9.
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iX.  turkey’s current role in central asia and its  
Potential to minimize treaty resistance  
as a Political ally

While the idea of a treaty that involves each country equally in 
the negotiation process and in the implementation of a new entity to 
monitor sustainable use of food, water, and energy resources sounds good 
RQ�SDSHU�� WKHUH�DUH�³UHDO�ZRUOG´�JRYHUQPHQWDO�EHKDYLRUV�WKDW�PXVW�EH�
overcome before the treaty can become a reality. After the Soviet Union 
fell, the people of Central Asia were not pushing for nationalism. While 
this relative indifference towards independence may leave the Central 
Asian people with little objection to a new framework, the individuals 
in power will be reluctant to hand over some of their sovereign power 
without a trigger or incentive, despite the IO task force’s best efforts to 
persuade them otherwise.

It is possible that the national governments of Central Asia will 
need more than an IO task force to persuade them that a limit on their 
VRYHUHLJQW\�LV�LQ�HDFK�RI�WKHLU�EHVW�LQWHUHVWV��$Q�DOO\�RU�QRQ�WKUHDWHQLQJ�
HQWLW\�WKDW�FRXOG�DVVXUH�WKH�¿YH�QDWLRQV�WKDW�WKH�WUHDW\�LV�LQ�HDFK�RI�WKHLU�
best interest would aid in the treaty’s success.

$V�GLVFXVVHG�HDUOLHU��WKH�¿YH�QDWLRQV¶�ERXQGDULHV�ZHUH�WKH�UHVXOW�
of the Soviet Union’s belief that their boundaries were previously 
JRYHUQHG�E\�SUH�6RYLHW�FODQV��7KH�FODQV�WKDW�DUH�WKH�EDVLV�IRU�WKH�&HQWUDO�
Asian countries’ names lack historical tensions with one another. In 
fact, all but Tajikistan share Turkish heritage. “Turks and Central Asia 
view themselves as distant ethnic kin” and all but Tajiks “speak Turkic 
languages as their native tongues.”124 As a result, Turkey may be the 
EHVW�SROLWLFDO�DOO\�WR�SHUVXDGH�WKH�¿YH�QDWLRQV�WR�PRYH�IRUZDUG�ZLWK�D�
UHJLRQDO� WUHDW\��7XUNH\¶V�FXOWXUDO� DQG�HWKQLF� WLHV�DUH� OLNHO\� VLJQL¿FDQW�
enough for it to be an intermediary between Central Asia and the IO task 
force and to work with all of the parties to reach treaty acceptance and 
implement establishment of the new framework.

Turkey already plays a role in Central Asia as both “a major 
MXPSLQJ�RII� SRLQW� IRU� LQWHUQDWLRQDO� DLU� WUDYHO´� DQG� D� SURYLGHU� RI�
educational opportunities for Central Asian students, “many of [whom 
are] on Turkish government scholarships.”125 In addition, Turkish 
entrepreneurs are largely invested in Central Asia, have created a 
VLJQL¿FDQW� QXPEHU� RI� MREV� LQ� WKH� UHJLRQ�� DQG� ³7XUNLVK� EXVLQHVVPHQ�
often play the role of intermediaries for international businesses seeking 
to set up operations [there].”126

124 olCott, supra note 88, at 28.
125 Id. at 29.
126 Id.�DW�������
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Turkey has also taken great strides to unify the Turkic speaking 
nations politically and economically. In 1992, Turkey established 
“‘The Summits of Turkic Speaking Countries’ Heads of States’[] in 
order to increase solidarity between the Turkic Speaking Countries and 
create new cooperation opportunities among them.”127 The presidents 
RI� 7XUNH\�� $]HUEDLMDQ�� .D]DNKVWDQ�� .\UJ\]VWDQ�� 8]EHNLVWDQ�� DQG�
Turkmenistan attended the 1992 Summit and eleven Summits have 
occurred since.128� +RZHYHU�� 8]EHNLVWDQ� ODVW� SDUWLFLSDWHG� LQ� WKH� �����
Summit and Turkmenistan, which was absent from the 2009 Summit, 
last attended the Summit in 2010.129 During the 2009 Summit, 
$]HUEDLMDQ��.D]DNKVWDQ��.\UJ\]VWDQ�DQG�7XUNH\�VLJQHG�WKH�1DNKFKLYDQ�
Agreement,130�ZKLFK�³LQVWLWXWLRQDOL]HG´�³WKH�SURFHVV�RI�WKH�6XPPLWV�RI�
the Heads of Turkic Speaking States”131 as the Cooperation Council of 
Turkic Speaking States (“the Turkic Council”).132

The member States of the Turkic Council share “the common 
will … to adhere to the purposes and principles enshrined in the United 
Nations Charter and the objective [to] further deepen[] the comprehensive 
cooperation among Turkic speaking states, as well as mak[e] joint 
contributions to peace and stability in its region and the world.”133 They 
also express “commitment to the basic principles of democracy, respect 
for human rights, rule of law and good governance,” and acknowledge 
“the particular solidarity stemming from the unity of common history, 
culture, identity and language of Turkic speaking peoples” as the basis 
for their cooperation.134

6LQFH� WKH� LQVWLWXWLRQDOL]DWLRQ� RI� WKH� 7XUNLF� &RXQFLO� LQ� ������
3UHVLGHQW�RI� WKH�5HSXEOLF�RI�.D]DNKVWDQ�1D]DUED\HY�KRVWHG� WKH�)LUVW�
6XPPLW�RI�WKH�7XUNLF�&RXQFLO�LQ�$OPDW\��.D]DNKVWDQ��DQG�WKH�6XPPLW�
carried the theme of economic cooperation.135 This Summit produced 

127 Turkey’s Relations With Central Asian Republics, repuBliC oF turKey 
ministry oF Foreign aFFairs, KWWS���ZZZ�PID�JRY�WU�WXUNH\BV�UHODWLRQV�ZLWK�FHQWUDO�
DVLDQ�UHSXEOLFV�HQ�PID (last visited Feb. 8, 2014).

128 History of Summits, Cooperation CounCil oF turKiC speaKing states, 
http://www.turkkon.org/eng/icerik.php?no=29 (last visited Feb. 8, 2014).

129 Id.
130 Hasan Kanbolat, Cooperation Council of Turkic Speaking States Summit, 

today’s zaman, Oct. 17, 2011.
131 The Second Summit of Turkic Council was Held in Bishkek, repuBliC oF 

turKey ministry oF Foreign aFFairs, KWWS���ZZZ�PID�JRY�WU�WKH�VHFRQG�VXPPLW�RI�
WXUNLF�FRXQFLO�ZDV�KHOG�LQ�ELVKNHN�HQ�PID (last visited Feb. 8, 2014).

132 Kanbolat, supra note 130.
133 General Information, Cooperation CounCil oF turKiC speaKing states, 

http://www.turkkon.org/eng/icerik.php?no=31 (last visited Nov. 28, 2012).
134 Id.
135 The Cooperation Council of Turkic Speaking States, repuBliC oF turKey 

ministry oF Foreign aFFairs, KWWS���ZZZ�PID�JRY�WU�WXUN�NRQVH\L�HQ�HQ�PID (last 
visited Feb. 8, 2014).

http://www.mfa.gov.tr/turkey_s-relations-with-central-asian-republics.en.mfa
http://www.mfa.gov.tr/turkey_s-relations-with-central-asian-republics.en.mfa
http://www.turkkon.org/eng/icerik.php?no=29
http://www.mfa.gov.tr/the-second-summit-of-turkic-council-was-held-in-bishkek.en.mfa
http://www.mfa.gov.tr/the-second-summit-of-turkic-council-was-held-in-bishkek.en.mfa
http://www.turkkon.org/eng/icerik.php?no=31
http://www.mfa.gov.tr/turk-konseyi-en.en.mfa
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the Almaty Declaration, which “aims at strengthening the economic 
FRRSHUDWLRQ� EHWZHHQ� 7XUNLF� 6WDWHV� DV� ZHOO� DV� UHDOL]LQJ� LQWHUQDWLRQDO�
projects, settling security issues, exchanging views on social and 
cultural issues as well as cooperating with IOs.”136 The Second Summit 
RI�WKH�7XUNLF�&RXQFLO�ZDV�KHOG�LQ�$XJXVW������LQ�%LVNNHN��.\UJ\]VWDQ�
and centered around the theme of “Education, Science and Cultural 
Cooperation.”137�:KLOH�RQO\�WZR�RI� WKH�¿YH�&HQWUDO�$VLDQ�QDWLRQV�DUH�
members of the Turkic Council, the willingness of the upstream nation 
.\UJ\]VWDQ�DQG�WKH�GRZQVWUHDP�QDWLRQ�.D]DNKVWDQ�WR�ZRUN�WRJHWKHU�RQ�
a whole host of economic issues provides hope for regional collaboration 
in near future.

These two most recent Summits between four of the six Turkic 
nations, two of which are Central Asian and are on different ends of the Syr 
Darya, demonstrate how Turkey and its cultural connection with Central 
Asia have helped to strengthen the region’s economic cooperation. 
However, Turkish columnist Hasan Kanbolat stated that while “[i]
nstitutions that will lead to the development of cooperation between 
Turkic countries and further trade and commerce [are] essential[,] … 
what the Turkic peoples actually need is greater legal integration.”138 In 
DGGLWLRQ��.DQERODW�SRLQWV�RXW�WKDW�8]EHNLVWDQ¶V�DEVHQFH�IURP�WKH�7XUNLF�
6XPPLWV�VHHPV�UHÀHFWLYH�RI�WKH�QDWLRQ¶V�GHWHUPLQDWLRQ�³QRW�WR�MRLQ�LQ�
DQ\�RUJDQL]DWLRQ�ZKHUH�7XUNLF�LGHQWLW\�LV�HPSKDVL]HG��7KLV�DWWLWXGH�RI�
QRQ�SDUWLFLSDWLRQ�LV�FRQVLVWHQW�ZLWK�8]EHNLVWDQ¶V�SROLF\�RI�LVRODWLRQ�DQG�
alienation under [President] Islam Karimov.”139 Thus, it is likely that 
Turkey would still face resistance if it became involved in a regional 
treaty process with Central Asia due to Tajiks lacking Turkic ties and 
WKH�DEVHQFH�RI�8]EHNLVWDQ�DQG�7XUNPHQLVWDQ�LQ�UHFHQW�7XUNLF�6XPPLWV�

In addition, it can be assumed that in the Turkic Council’s current 
form, it would never accept Tajikistan as a member State, nor would 
7DMLNLVWDQ�IHHO�LQFOLQHG�WR�MRLQ�DQ�HWKQLF�EDVHG�RUJDQL]DWLRQ�ZLWK�ZKLFK�
it does not share ties. Therefore, the Turkic Council likely cannot be the 
solution for Central Asia’s need for regional management and sharing of 
its water, food, and energy resources. However, having strong economic 
WLHV�WR�ERWK�.\UJ\]VWDQ�DQG�.D]DNKVWDQ�E\�ZD\�RI�WKH�7XUNLF�&RXQFLO��
Turkey likely understands the economic interdependence of all Central 

136 Kanbolat, supra note 130.
137 Report of the Bishkek Summit, Cooperation CounCil oF turKiC speaKing 

states, http://www.turkkon.org/eng/icerik.php?no=115 (last visited Feb. 8, 2014). 
The member States authorities signed several agreements: the Declaration of the 
Second Summit of the Turkic Council, “the Agreement on the Financial Rules of the 
Secretariat of the Cooperation Council of Turkic Speaking States, Agreement on the 
Establishment of the Turkic Academy and Charter of the Turkic Culture and Heritage 
Foundation.” Id.

138 Kanbolat, supra note 130.
139 Id.

http://www.turkkon.org/eng/icerik.php?no=115
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$VLDQ�QDWLRQV��:LWK�DQ�LQWHUHVW�LQ�WKH�SROLWLFDO�DQG�HFRQRPLF�ZHOO�EHLQJ�
RI�DOO�7XUNLF�VWDWHV��7XUNH\�PD\�VWLOO�EH� WKH�EHVW�FDQGLGDWH�IRU�D�QRQ�
threatening entity to try to trigger a regional agreement between the 
Central Asian nations and could be involved without harming Turkey’s 
efforts with solely Turkic states. 

X.  an alternatiVe solution: the reformation  
of central asia as one soVereign state

It is important to add that in the alternative to a regional treaty, 
WKH�QDWLRQV�RI�&HQWUDO�$VLD�FRXOG�YHU\�ZHOO�EHQH¿W�LQ�D�PXOWLWXGH�RI�ZD\V�
if they consolidated into one nation. Many may view this alternative 
WR� D� UHJLRQDO� WUHDW\� DV� LPSODXVLEOH� RU� RYHU�UHDFKLQJ�� +RZHYHU�� WKH�
region’s climatic and geographic conditions and its economic and 
UHVRXUFH� LQVWDELOLW\� FUHDWHG� E\� 0RVFRZ� JRYHUQDQFH� PDNH� WKH� ¿YH�
QDWLRQV� LQFUHGLEO\� YXOQHUDEOH��7KH� DELOLW\� RI� ¿YH� QDWLRQV� WR� DJUHH� RQ�
how to overcome these obstacles will likely consume large amount 
of time, resources, man power and enthusiasm before an agreement 
is reached. This alternative approach does not contradict the regional 
treaty approach; it merely acknowledges the factors that cause reaching 
VXFK�D�FRPSOH[�PXOWL�ODWHUDO�DJUHHPHQW�WR�EH�D�VORZ�SURFHVV��ZKLOH�WKH�
region’s endangered resources will continue to be polluted, exploited, 
desiccated, and blown away. 

,W� LV� XQOLNHO\� WKDW� ¿YH� QDWLRQV� ZLOO� UHDFK� D� FRQVHQVXV� RQ� WKH�
most appropriate methods for tackling their problems before it is too 
late. As history demonstrates under the 1992 Almaty Agreement, the 
¿YH�JRYHUQPHQWV�KDYH�QHYHU�UHDFKHG�FRQVHQVXV�RQ�ZDWHU�PDQDJHPHQW�
decisions and as a result, their water resources have continued to be 
ZLWKGUDZQ�DW� D� UDWH� IDVWHU� WKDQ� WKH� UHJLRQ�FDQ� UHSOHQLVK� WKHP�� ,I�¿YH�
governments cannot work together to equitably allocate water, how 
WKHQ�FDQ�¿YH�JRYHUQPHQWV�UHDFK�DQ�DJUHHPHQW�RQ�KRZ�WR�DGGUHVV�WKH�
VXEVHTXHQW�SUREOHPV�RI�DJULFXOWXUDO�SROOXWLRQ�DQG�LQFUHDVHG�VDOLQL]DWLRQ�
of water, soil degradation, decreased agricultural productivity, and 
SRLVRQRXV� GXVW� VWRUPV"� )XUWKHU�� KRZ� FDQ� ¿YH� QDWLRQV�� HVWDEOLVKHG�
EDVHG� RQ� 6RYLHW�8QLRQ�PLVSHUFHSWLRQV� RI� DOUHDG\�H[LVWLQJ� JRYHUQLQJ�
bodies, reach a consensus on how to improve the quality of the region’s 
endangered water, food, and energy resources if they cannot agree on 
KRZ�WR�HTXLWDEO\�PDQDJH�WKHP�LQ�WKH�¿UVW�SODFH"�,W� LV�DUJXHG�WKDW�WKH�
Soviet Union intentionally established the nations’ boundaries in such 
a way to make them resource interdependent, while failing to provide 
them with the proper infrastructure to transfer these resources to one 
another.140

140 See international Crisis group, supra note 4, at 6.
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Turkey is certainly a crucial political ally in Central Asia and has 
already made great strides toward regional cooperation in economic, 
FXOWXUDO��DQG�HGXFDWLRQDO�HIIRUWV��,2V�DQG�1*2V�KDYH�DOVR�XWLOL]HG�WKHLU�
supply of resources and expertise to assist Central Asia in addressing 
its water resource crisis. While neither an IO or Turkey can force the 
nations of Central Asia to agree to a regional treaty, it is likely that 
WKH�¿YH�QDWLRQV�FDQ�UHDFK�DQ�DJUHHPHQW�ZLWK�WKH�VXSSRUW�RI�QRQ�VWDWH�
actors and political allies in the negotiation and the implementation 
processes. However, the historical backdrop of Central Asia’s current 
economic and political circumstance illustrates that most, if not all, 
tensions between the nations arise from factors outside the people’s 
FRQWURO��7KHLU� VKDUHG� VHQVH� RI� UHJLRQDO� LGHQWLW\� IURP� WKHLU� SUH�6RYLHW�
ethnic ties to regional nomadic clans suggests that they could live in 
harmony. Moreover, sometimes government leaders act in the name of 
sovereignty and refuse to enter into international agreements despite 
FLWL]HQV¶�LQWHUHVWV�DQG�FRQFHUQV�WR�WKH�FRQWUDU\��

Taking after the structure of the European Union (EU), if the 
nations of Central Asia reformed to exist under a larger governing entity, 
the existing national governments could be retained for some government 
decision making, while delegating authority to a larger governing body 
to address, among other things, sustainable management of water, food, 
and energy resources. This type of government reformation would 
ease sovereignty concerns while providing resource security, increased 
H[FKDQJH�RI�LQIRUPDWLRQ��DQG�UHJLRQDO�VXSSRUW�DPRQJ�WKH�¿YH�WHUULWRULHV��
However, further assessment into the needs and shared interests of the 
FLWL]HQV�UDWKHU�WKDQ�WKH�SROLWLFDO�OHDGHUV�PD\�VXJJHVW�WKDW�D�JRYHUQPHQW�
structure similar to the EU is not necessary to provide the people of 
Central Asia with the resource security and economic stability they need.
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Xi. conclusion

The nations of Central Asia have serious, complex water, food, 
and energy availability problems that stem from several factors outside 
the control of the region’s people or governments. The political and 
economic instability arising from Soviet reign did not provide a solid 
foundation for the nations of Central Asia to establish a successful 
resource management system. Inequality has existed among the nations 
since before they were established nations due to Moscow’s grant 
of greater water quotas to downstream nations and its restriction of 
irrigated agriculture in the upstream nations to favor greater production 
in the downstream nations. The inequality that has continued since the 
nations’ signing of the Almaty Agreement led to a lack of trust in the 
water management system and a subsequent lack of funding to enforce 
WKH�UHJLRQDO�,)$6�,&:&�IUDPHZRUN��)XUWKHU��WKH�FOLPDWLF�FRQGLWLRQV�RI�
Central Asia limit crop production ability and freshwater availability. 

However, the United Nations and other IOs have the ability 
WR� SURYLGH� WKH� H[SHUWLVH�� ¿QDQFLDO� DQG� WHFKQLFDO� DVVLVWDQFH�� SDVVLRQ��
SROLWLFDO�QHXWUDOLW\�DQG�PDQ�SRZHU�QHHGHG�WR�UHYLVH�WKH�UHJLRQ¶V�ZDWHU�
PDQDJHPHQW�V\VWHP�WR�EHWWHU�UHÀHFW�ZKDW�LV�EHVW�IRU�HDFK�QDWLRQ�DQG�IRU�
WKH�UHJLRQ�DV�D�ZKROH��:LWK�WKH�HVWDEOLVKPHQW�RI�D�WDVN�IRUFH�RI�PXOWL�¿HOG�
H[SHUWV�IURP�ZLWKLQ�DQG�RXWVLGH�&HQWUDO�$VLD��WKH�QDWLRQV�FDQ�¿QDOO\�KDYH�
open discussions about sustainable resource management. In addition, 
with the assistance of international experts, Central Asia can enter into 
DQ�LQWHUQDWLRQDO�WUHDW\�WKDW�HVWDEOLVKHV�D�ORQJ�WHUP��LQWHJUDWHG�UHVRXUFH�
PDQDJHPHQW� V\VWHP� WKDW� UHFRJQL]HV� WKH� LQWHUHVWV� DQG� QHHGV� RI� HDFK�
nation. In the alternative, international experts could aid in discussions 
DERXW� WKH� PHUJLQJ� WKH� ¿YH� QDWLRQV� XQGHU� RQH� QDWLRQDO� JRYHUQPHQW��
Further, IO involvement can ensure that information transparency and 
equal participation continues not only in discussing regional concerns 
and needs, but also in the development, implementation and enforcement 
of a regional resource management system. With the assistance of an 
IO, the nations of Central Asia have a chance to save their remaining 
water, energy, and food resources.
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